which was arbitrary, discriminatory and
snreasonable. It flew in the face of facts
developed at the hearing and, without any showing
of adeguate cause therefar, it deprived the
appellees of the use of part of their property
for which it was best suited. Here we find
elements of a decisiom being based upon a
plebiscite of neighlors, which is not
permissible; and finally, and here perhaps most

- important of all, of arn effort to create a no

r man's land or buffer zone in property of the
appellees for the benefit of others by preventing
the appellees from using their property for any
of the purposes for which it is peculiarly suit-
able. That, too, is not perzissible.”

In the case of Montgomery Lounty Council vs. Scrimgeour,

127 A.2d 528, the Court cf Appeals cf Maryland again stated
the proposition that a plebiscite of a reighborhoo” does not
determine zoning., The court went cn to state that a court
shall reverse zoning action taken by a legislative body where
there are no grounds for a reasonable debate and where the
action of the zoning authorities was arbitrary, capricious,

discriminatory or illegal.

In the case of Benner vs. Tribdit, 190 Md.e, 57 A.24d

346, the Court of Appeals again disccssed legislative action
i by the use of a plebiscite of neighbars, aad the court stated
that such action is beyond the pcwers of the legislative
body. The Court went on to state that where a municipal
; corporation exercises its police power, it must act

impartially, and restrictions on the :use 2f private property

must be reasonably necessary to public welfare and consistent

w.th the authority vested in the said municipal corporation.

In the case of Boyce vs. Serbly, 25 Md.ApD 43, 334 A.24

137, the Court of Special Appeals ¢f ¥aryland discussed the

elements relating to a comprehensive zoning map and elements

13

the subject property, the property would still rexzain D.R.
5,5 Zoning until approved for some other authorized use. In
this regard, we respectfully submit a "floating 2cne® is not
subject to the same rules as under other zcaing
reclassifications. An example of the difference could be
demonstrated when a piece of property is changed fro= a D.R.
5.5. Zone to a B-L Zone. When this reclassification is made,
the property can no longer be used for residential purposes
witnout a further change in zoning. This idea cf a "floating
zone” has been discussed by the Court of Appeals of Maryland
previously and is quite enlightning in that the issue has
rever been raised before involving the R-O Zone in any Courts
in the state to our knowledge. However, the Court of Aprpeals
of Maryland has previously discussed "floating zones® scch as

in the case of Fitzgerald vs, Montgomery County, 37 Md.App.

148, 376 A.2d 1125, where the Court stated that the "change or
mistake" rule is inapplicable to a floating zone,

In the case of Knudsen vs. Montgomery County Council,

241 ~3.,436, 217 A.2d 97, the Court of Appeals of Maryland
discussed the "floating zone", and also stated that the
"nistake-change" rule does not apply in considering
reclassification of the land applicable to a flcating zone.
Although w.: sincerely believe that there is now strong
evidence of error, or mistake, in connection with the Land
Use Map of 1988 in connection with its application upon the
subject property, an important issue that the Board of
Appeals might want to consider is the guestion of the theory

applicable to the "floating zone". However, we emphasize that

17

Court acknovledged the“ptesumption of validity accorxded td
comprehensive zonihg, this validity is overcome by the
establishment of error or mistéke, The Court stated that this
presumption is overcome when there is probative‘evidence to

show that the assumptions or premises relied upon by the

Council at the time of the comprehensive zoning were invalid.
In our view, the evidence presented in the case at bar clearly
establish invalid assumptions or premises relied upon by the
Council, or arbitrary and capricious action. Aﬁy one of thé
errors established in the evidence, and referred to herein,
could constitute the probative evidence suggested by th‘s

Court. The Court went on to further state that error can be

established by showing that at the time of the comprehensive
zoning the council failed to take into account then existing
facts, or projects or trends which are reasonably foreseeable

of fruition in the future so that the council's action was

premised initially on a misapprehension. They further stated

that error or mistake may also be established by showing that

events occurring subsequent to the comprehensive zoning have
proven that the council's initial views were incorrect. The

Court further quoted from the case of Rockvill vs. Stone, 270

Md. 655, 319 A.2d 536 as follows:

"on the question of original mistake, the
Court has held that when the assumption upon
which a particular use is predicted proves, with
the passage of time, to be erroneous, this is
sufficient to authorize a re-zoning."

Although the Court further reasoned that it is presumed

any conclusion in connection with this special application
would not be necessary in this case in view of what we

believe to be overwhelming evidence to support a Board

decision to re-classi”+ the subject property to R-0 Zoning.

We appreciated the opportunity to present to you cur
views of the legal applications to the facts in this case,
and we stand ready to offer any other legal support on any

issues that the Board of Appeals might desire to have

expanded in this case.

We believe, in summary, that the evidence of error in

this case is substantial in order to establish credible

evidence to show mistake, ¢or error, in connection with the

Land Use Map of 1988 as it relates to the area of the subject

property.

HARRY /S. SHAPIRO

400 W{‘Pennsylvania Avenue

Towson, Maryland 21204

(301) 825-0110

Attorneyfor F&SLimited Partnership

hecessary for determinling error in said map. Although the

as a part of the presumption of validity accorded

plan and one plan which had never been adopted by anyone

comprehensive zcning that at the time of the adoption of the
. - ac other than Barbara Bachur who appointed the advisorv

Map the council had before i
p t and did, in fact, consider all committee which developed the Plan. Although this Advisory

the relevant facts and circums
tances then existing, we Committee contained a member, or members, from the community

respectfully submit that a responsible County Council would involved, there was no evidence that there was any attempt
v attempt to

not have approved a Land Use M |
pp. ap which gave B.L. uses on D.R. Create any balanced representation to such biased view.

5.5 property as the Map gave the Church, nor would the County Also, Ms., Itter admitted that thi 1 had
] ’ . this new plan had not bean

Coun< il in a responsible way have approved‘a map which gave approved

commercial uses to the Chesapeake Building on D.R. 5.5

The position of Ms. Bachur that the zoning on the

roperty. Also in allowin i
prop y ’ g and creating councilmanic subject property shall never be changed until ZJouthland Hills

courtes the County Coun
Y, Yy cil was giving up their Association says it can was clearly confirmed by the testimony

responsibilit their right and 3
p Yo 9 their duty to review all in this case and constitutes an erroneous foundation for the

districts in order to determine the types of errors as existed adoption of the Land Use Map of 1980 based thi
ed upon S8 premise

in this case,.

as applied to the subject property.

It is additionally important to emphasize herein that In the treatise, 4 Ameri L f Zoni (3
, ’ can Law o oning (3rd) 192,

nejither the County nor the citi i
_ 4 the citizens who are involved in this the treatise in reviewing the cases applicable to the case at

case presec. ' ' i
prescated any expert who controverted, in any way, the bar stated that there is common agreement on the proposition

expert testimony presented by the Petitioner. Although Diane

that any zoning plan must be continually re-examined and

Itter was presented as a "County Planner™, Ms. Itter admitted revised, and a plan is one for the 4 1 t of a g
’ evelopment of a dynamic

that she was not involved with the Land Use Map of 1988, and community which can not be fixed d i tabl
and immutable.

she was merely trying to i
y ying explain some of the actions As a final issue, the Petitioner suggests that the R-0

reviously taken. Ms. ' i .
P y Itter's frank admissions of invalid Zone adopted in Baltimore County is a "floating zome™ in that

actions by the Plannin
y g Staff, Planning Board and County the granting of a reclassification for the R-0 Zone does not

Council were shocking. She st i
g ated that the Southland Hills immediately change the zoning on the property. It remains for

Association dictated their boundary lines which were adopted other authorities to grant the conversion to a use autherized

by all approving bodies including the County Council. Ms. under the R-0 "floati "
- ating zone".

Itter discussed the so-called "Towson Plans" utilized as a In the application of R-0 Zoni .
- oning, as it might apply to

foundation which were admitted by her to be one cbsolete 1979
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I HEREBY CERTIFY that on this __S_ day of

dZt- ¢+ 1989 a copy of the aforegoing Memorandmm of

Petitioner, F&S Limited Partnership was mailed to Phyllis BOARD OF APPEALS *  APPLICATION OF

Friedman, Esquire, People's Counsel for Baltimore County, 0lad

OF * F. & S. PARTNERSHIP

Courthouse, Towson, Maryland 21204, and John Murphy, Esguire,

516 North Charles Street, Baltimore, Maryland 21201, Attorney

for Southland Hills Improvement Association. ff/é::;//”’f
. ), F

HARRY S. SHAPJRO

BALTIMORE COUNTY * R 89-459; NO. 9, CICLE 1

* * * ¥

MEMORANDUM OF LAW

The Southland Hills Improvement Association of Baltimore

County, Inc., Charles Culbertson, Robert Lindsay, Bert Boehn, T

Martin Eby and Mett Nolan, submit the following points of law for .

consideration by the Board:

B p——

o AL o Tty i e ey b

e
1. The work done to convert the property inte offices. F. &E% 5§
S. claims that it is unfair not to grant the office zoning sincegg ?%g
they undertook the office renovations based upon the rezoning ;; ~§§
granted back in 1980. This point was specifically ruled upon byE; ‘§=: f
N A
=

the Court of Special Appeals in Case No. 1352, attached. In that’

case the Court noted that the renovations were undertaken by F.&

S. while the zoning decision was on appeal, and that the rezoning

was ultimately reversed by the Court of Special Appeals. The Coury

beld that to allow F. & S. to claim that this required the zoning
of the property for office use would "result in the virtual

destruction of the appellate piocess™.

2. The absence of any relevant evidence. The test for mistake

is set forth in this quotation from the case of Boyce v. Sembley,

25 Md. App. 43, 52 (1975):

LY G dplert iy M Wpion e x ke e s T s . L



Murphy} in Blondes wv. State, supra, (bhribery prosecution for having re-

ceived a fee for influencing the performance of legisiative duties) held,
in relevant part, that the speech and debate clause prohibited Inquiry
into things sald or done in the legisiative body in the performance of
official duties.' Chief Judge Murphy also held that motivation for those
acts was also protected from inguiry. Accordingly, a retrial was required
because of the introduction of inadmissible evidence of legislative acts
performed by Blondes during the course of tke legislative session; accord,
United States v. Craig, 537 F.2d 9§57 (7ta Circ., 13976) (the legislative

]
privilege against disclosure and legislative ixmmunity bear a Teciprocal

relationship; indeed, where there is no izmmumity, it would be incongruous

tn recognize an evidentiary privilege].

A party is allowed to discover neitlker the motives of legislators

nor the information they considered inTeazckizg their decisions; Searington

Corp. v. Inc. Village of North Hills, s _=z: City of Las Vegas v. Fgley,

747 F.2d 1299 ({9th Circ., 1684); Socz dirz v. Crowley, 113 U.S. 703,

710 (1885) (motives of city counselors in a2dcpting aa ordinance immaterial);

State of California v. Superior Court {Veta), 12 Cal. 34 237, 256-259%,

115 Cal. Rptr. 497, 524 P.2d 1281 (1974) {(moc =zight to determine what

commissioners had read or heard in secret from staff}; McCarthy v, City

of Manhattan Beach, 41 Cal. 2d 879, 6%4, zt4¢ P.Zd4 932 {1953) cert. den.

348 U.S. 817 (motives of city counselors in rezcaing land immaterial);

County Council for Montg. Co. v. District la=2 ZT=rp., 274 Md., 691, 337

A.2d 712 (1975) (the courts will not inguire Izt the motives or actions
of legislators; a municipal Ilegislative body, lixe a state legislature in

the exercise of its purely legislative powers, is =st subject to judicial

control).

Bi-Metallic Investment Co., v. State Board of Egualization, <3% U.S. 441,

365 S5.Ct. (1913). Emphasizing the substantial distinction betweez piecemeal

and comprehensive rezoning, see Woodward & Lothrop, =

involving adjudicative fact-finding and the latter involwizg Ilegislative

fact-finding, we suggest that to allow discovery of a Councilzaa's notes,
'

memoranda and other writlngs would TrTepresent a judiéial encroachment

on the absolute immuaity which local legislators enjoy when ezgzged in

planning and =zoaing decisions, Indeed, the Federal Court in Ligon v,

Maryland, supra, noted that particularly in the area of land use and zoning

*where decisions may have an immediate quantifiable impact on Dotk the

value and developmeiat of property, local 1legislators should be free to .

act solely for the public good without the specter of personal liability

with the passage of each zoning ordinance.®

The opinivn ol the Maryland Court of Appeals in County Council

for Montg. County v. District Land, supra, specifically dealing with com-

prehensive rezoning also supports the conclusion that as a corollary to
legislative immunity, local legislators are privileged against discovery
aimed at digging into their thought processes, motivations and deliberations
through discovery of personal writings, notes, memoranda and other per-

sonal records. 1In District Land, a parcel was rezoned from medium density

residential to rural residential; another tract was downzoned from Ilight

industrial to rural residential. In District Land, the Court had occasion

to hold that the motives or wisdom of a legislative body in passing a
comprehensive zoming are not subject to judicial inquiry. Indeed, the
judicial branch of government cannot institute an Inquiry into the motives

of the legislative branch in the enactment of laws, lest the legislative

PSR N e PP bR v W
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In Searington Corp., supra, plaintiffs alleged that the epactmer® ::
of a new comprelensive zoning ordinance deprived them of their property

without just compensation and without due process. Seeking damages and

injunctive relief, plaintiffs In Searington Corp. brought suit pursuant to,
inter-alia, the fifth and fourteenth amendments, The individual members

of the Village Board were held absolutely immune from suit for either

or for equitable rellef, with respect to legislative activities

in relation to zoning changes; see Ligon v, Maryland,

As a corollary to such immunity and of special significance to the reguest

here ailmed at the disclosure of, inter-alia, personal notes and memoranda
belonging to Baltimore Couniy ‘Councilpersons, it was held that the local "'+

legislators in Searington Corp. were privileged against discovery aiv*-jd

at delving into their len~islative actions and motivations regarding mumicipal

comprehensive zoning legislation; see Lake County Estates,

v, Tahoe Regional Planning Agency, 440 U.5. 391, 99 S.Ci. 1171 59 L.Ed.2d

401 (1979) (extending immunit'y to regional law-making commissioners, Justice

D AN

DL

Marshall dissenting, expressed his views that the majority holding compels

extension of absolute immunity to local legislators as well). Moreover,

legislative immunity applies not only in suits for

damages, but indeed, it applies to suits for equitable relief as well;

Supreme Court of Virginia v. Consumers 446 U.S,

64 L.Ed.2d 641 Star Distributors w.

613 F.2d 04.09 (2nd Circ. County of Suffolk, 494 F. Supp.

A

P

179, 181 (E.D. N,Y,

In City of Las Vegas v. 747 F.2d 129 (1574) (9th Circ.)

{protective order prohibited depositional discovery Inquirir4 into motives

... @y~ || IN THE MATTER OF THE APPLICATION OF  * IN THE

Hammond v. Lancaster,

branch be subordinate to the courts,

71 A.24 474, 483 (1950); Walker v. Board of County Com‘rs. of Talbot

Co., 208 Md. 72, 116 A.2d 393 (1955); Wakefield v. Kraft, 202 ¥Md4. 136, 96

A.2d 27 (1952).

Supplementary memo with respect to Point 2. will follow.

Respectfully submitted,

chael McMahon
Assistant County

Attorney
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for enacting zoning regulations restricting the location of sexuaily oriented
businesses), even in an area of heightenrcd scrutiny, the mere  statement

that a "motivating factor® in a zoning decision was to restrict plaintif{fs?

exercise .of First ‘Amendment rights' was not sufficient to shift the focus X

of lﬁqulry from facial expréssions-of legislative purpose to the subjactive

* -

motivations of individual legislators, In United States v. Morgan, 313

U.S. 409, 61 S.Ct. 999, 85 L.Ed.2d i429 (1941) (Mr, Justice Fr#nkiurther)
{lmprop-va to examine the Secretary of Agriculture with rregard to ihether
and to what extent he had read and considered certain evidence .and oex-
hiblts prior to maklng a rate order), it .was held that in the legislative
realm of fixing rates, the Secretary should never have been subjected -- - :
to a jud‘icial examination, __"It was not the function of the courlt to probeﬂ .

the mental processes of the Secretary.* In Hing v. Crowley, 113 U.S5.

703, 710 {ordinance to regulate the establishment and hours of operation
of Chinese laundries within certain zones of San Francisco City and Countyl}.

it was alleged that the regulations were founded on invidious and hostile

-t

motjves preva_.ing agalnst the Chinese, However, as all persons engaged

in the same business were subjected to the same regulations, the motives

for the enactment of the ordinance could not be subjected to judicial in-
quiry. “*Their (city councilors) motives considered as the moral induce-
ments for their votes, will vary with the different members of the legisla-
tive body. The diverse character of such motives and the impossibility
of penetrating inte the hearts of men and ascertaining the truth precludes
such inquiries as impracticable and futile.* | _ :

In State v, Superior Court of Orange County (VETA), 115 Ca. Rptr.

497, 524 P.2d 1281 (1974) (inverse condemnation action arising from permit

denial to develop land within the coastal zone due to substantial adverse

F & S LIMITED PARTNERSHIP FOR A

ZONING RECLASSIFICATION ON PROPERTY * CIRCUIT COURT
LOCATED ON THE SOUTH SIDE OF WEST

CHESAPEAKE AVE., 95' EAST OF CENTER- % FOR

LINE OF FLORIDA AVE. (307 W. CHESA-

PEAKE AVE.) ' BALTIMORE COUNTY
FROM D.R.5.5 TQ R.O.

9TH ELECTION DISTRICT * CG Doc. No. 78

4TH COUNCILMANIC DISTRICT

¥ Folio No. 184
SOUTHLAND HILLS IMPROVEMENT ASSOC., R
PEOPLE'S COUNSEL FOR BALTIMORE COUNTY, * File No. $0-CG-984
ET AL, PLAINTIFFS —
CASE NO. R-89-459 . *

% * ¥ ¥ # E # ]

PROCEEDINGS BEFORE THE ZONING COMMISSIONER AND THE BOARD
.OF APFEALS OF BALTIMORE COUNTY '

TO THE HONORABLE, THE JUDGE OF SAID COURT:

And now come William T. Hackett, Michael B. Sauer, and Harry E. Buchheister, Jr'..
constituting the County Board of Appeals of Baltimore County, and in answer to
the Order for Appeal directed against them in this case, herewith return the
record of proceedings had in the above-entitled matter, consisting of the
following certified copies or original papers on file in the Office of the Zoning
Commissioner and the Board of Appeals of Baltimore County:

Case No. R-B89-459

March 1, 1939 Petition riled for reclassification of subject property from
D.R.5.5 to R.0O. by Harry S. Shapiro, Esquire on behalf of
the Petit’oner.

October 25 and November 2 Publications in newspapers.

October 26 Certificate of Posting of Property.

November 15 Hearing before the Board of Appeals.

December 1 Memorandum of Law submitted by John C. Murphy, Esquire on behalf]
of Southland Hills Improvement Assoc., et al, Protestants.

LCecember 5 Memorandum of Petitloner, F & S Ltd. Partnership submitted by

Harry S. Shapiro, Esquire.
January ¥, 1990 Pllanning Board Comments and attached source material received.

February 14 Opinion and Order of the Board of Appeals GRANTING the Petition
for reclassification.

March 15 Order for Appeal and accompanying Petition filed in the Circuit

Court for Baltimore County by John C. Murphy, Esquire.

March 16 Certificate of Notice sent to all interested parties.
March 21 Order for Appeal and accompanying Petition filed in the Circuit

Court for Baltimore County by Feople’s Counsel for Baltimore County.
March 21 Certificate of Notice senit to all interested parties.

e
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environmental and ecologically affects), a blased hearing was attempted
to be made cut through discovery which endeavored to show that secT~t

siaff testimony had beea received leading to the prejudgment and denial

e

of the davelopment application, It was held that objection to Interrcga-
tories should Have been sustained. To the extent that the interrogatories
sought to determine what material the Commission nad read and had relied

upen in reaching 1ts determination and to the extent that they sought to

praebe mental processes, the Interrogatories were indeed objectionable;

accord, MeCarthy v, City of Manhattan Beach, 41 Cal, 2d 879, 894, 264

P.2d 932 (1953) cert. den. 348 U.S5, 817 (1954) (sustailning objection to

testimony of conversation with local city council officials allegedly cor- ...

roborating a claim of improper motive in adopting a comprehensive zconing}.

There it was held that the assigned motive or purpose of city officials

in passing a zoning ordinance was irrelevant to any inquiry as to its

reasonableness in achieving municipal planning and zoning goals,

In Montg. Woodward & Lothrop, 280 Md. 686, 376 A.Zd

County v.

483 (1977), the court emphasized the distinction between plecemeal and

[

comprehensive rezonings, In a local map amendment proceeding or reclassi-

fication, the zoning authority considers a single parcel in light of the

change-mistake rule, Hyson w. Montg. County, 242 Md. 55, 217 A.2d 578

(1966). Piecemeal rezoning therefore contemplates an adversary or trial-

type procedure to resolve adjudicating facts. A different determinative

standard applies, however, where a legislative body 1is considering a

comprehensive rezoning. There, the issues are classically legislative

determinations affecting local and regional needs and do not require a

panoply of due process safeguards; see Eastlake v. Forest City Enter-

prises, Inc,, 426 U.S. 668, 96 S.Ct. 2358, 49 L.Ed.2d 132 (1976): alse

F & S Ltd. Partnership, File No. 90-CG-984
Case No. 3-89-459

april 12, 1990 Transcript of testimony filed.

Petitioner's Exh. No. 1 -Descr. for rezoning no. 307

n " " 2 -Comp. Zoning Map with parcel in red .-
n " " 3 -Plats {2) in reguest of RO zoné
1/22/89

" 4.-1988 Comp. Zoning Map
" 5 _-A-Q-photos
4-subject property & office bldg.
B-rear of subject property
C=-church property
D-east on Ches. kve. showing siguge
E-large office
F-rear of office parking lot
G-large office & shaded sub. prop.
H-construction of nursing home
I-small photo of Ches. Ave.
J-small photo of driveway ac
K-church property
v {missirg) L-Sorroutz house acWw RO office
M-crurch & RO house
N-Sosley Ave. to proi. off’ce.
bldg. commons

O-misc. photos of office use inlarea
Pa ] n ” " u []

Q- " " n " ) u.

n " " 6-Sign of Southland Hills {photo) .
n " " T7-Qualifications of Bernard Willemain

People's Counsel's Exh. No. 1 - Addencdum to the Towson
Town Center

" " " " 2 - Zoning Reclass Petitiors
Cycle I, 1989,
April 12, 1990 Record of Proceedings filed in the Circuit Court ror'

Baltimore County.

Record of Procezedings pursuant to which sald Order was entered and upon which
said Board acted are hereby forwarded to the Court, together withk =»xhibits entered

into evidence before the Board. Respectfully submitted,

: -~
: _€£§;;440922z,f’az)fazégfzgff:zf:_
cce chn C. Murphy, Esquire Lindalee M. Kuszmaul, Legal Secretary

Southland Hills Impr. Assoc., et al
Harry S. Shapiro, Ecquire

F & S Ltd. Partnership

People's Counsel for Baltimore County
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IN THE MATTER OF THE APPLICATION OF IN THE CIRCUIT COLRI

IN THE MATTER CF THE AFPPIICATION CF IN THE CIRCUIT COURT : - F & S LIMITED PARTNERSHIP : - o _ _ : -2 E IN THE MATTER OF THE APPLICATION OF *# IN THE

F & S LIMITED PARTNERSHIP , FOR A ZONING BECLASSIFICATION ON FOR BALTIMORE COINTY E | - - _ - . - F & S LINITED PARTNERSHIP FOR R ZONING
S D P RTION o FOR BALTTMORE COUNTY | l | EO A I vTED on TiB SOUTH SIDE B B | - | . - RECLASSIFICATION ON PROPERTY LOCATED *# CIRCUIT COURT

PROPERTY LOCATED ON TIE SOUTH SIDE Cell WEST CHESAPEARE AVENUE, 95 FEET EAST :  CASE NO. 90-CG-984 ,\ | ON THE SOUTH SIDE WEST CHESAPEAKE
WEST CHESAPEAKE AVENUE, 95 FEET IAST =  CASE KO. 90-CG-984 T 0F CENTERLINE OF FLORIDA AVENUE o I HEREBY CERTIFY that on this _Z-1 &0 day of March, 1990, a copw of | || AVENUE, 95 FEET EAST OF CENTERLINE  * FOR

(307 W. CHESAPEAKE AVENTE) o . FROM D.R. 5.5 TO R.O. | o : | . [ the foregoing Petition on Appeal was servad on theYAdministrative Secretary : - - . PEAKE AVENUE) * BALTIMORE COUNTY

: L
FROM D.R. 5.5 TO R.O. . 9TH ELECTION BISTRICT : ~ | ¢ | | | L 9TH ELECTION DISTRICT
9TH ELECTION DISTRICT : - B 4TH COUNCILMANIC DISTRICT o . o o N County Board of Appeals, Room 313, County Office Bldg., 111 W. Chesapeske “TH COUNCILMANIC DISTRICT CG Doc. No. _ 78

4TH COUNCILMANIC DISTRICT

L B
-

‘ S . IR ~ Ave,, Towson, MD 21204; and a copy mailed to Harry S. Shapiro, Esquire, : ggYLLISngOFRIEDMAH, PEOPLE'? COUNSEL Folio No. 184
e | o ' | - | | ! ~ R BALTIMORE COUNTY, PLAIRTIFF —
: ‘ ‘ 400 W. Pennsylvania Ave., Towson, MD 21204; and John C. Murphy, Esquire, : . CASE NO. R-B9-459 ¢ Flle Fo. _90-CG-984

PETITION ON APPEAL ' ' N . * L
NOTICE € . . : e : 516 N. Charles St., Baltimore, MD 21201. o :

ZONING CASE NO. R-89-459

L3 ] - * -
- . * * .

ZONING CASE NO. R-89-459

CERTIFICATE OF NOTICE

People's Counsel for Baltimore County, Protestant below and Appellant

. irepit Court for Baltimore County from a - : ' ' . : - - v - " i Madzm Clerk: ,
Plrase note &n appeal to the {ized S herein, having heretofore filed a Notice of Appeal from the Cpizniom ad s o ﬁﬂj@y‘ g 6'27'!,2 QIE ! / ' !

- =2 ef Ap der date of Februar I . O : : B : ' t th s of - ot : ire
the Opinion and Order of the County Boas= e Aegeals under 7 " L Order of the County Board of Appeals under date of February 15, i¥¥, - R Phyllisckole Friedman i ' Pursuant to the provisions of Rule B-2(d) of the Maryland Rules’of Prccedhr?.

i -
14, 1990, in the above captioned matrer. files this Petition on Appeal setting forth the grounds upom wich this William T. Hackett, Michael B. Sauer, and Harry E. Buchheister, Jr., constitutirg ! b

the County Board of Appeals of Baltimore County, have given notice by mail 77 tﬂe

\Q, o GJ} ? ;{ Appeal is taken, viz: _ . - . K _ ST :
- ¥ ! " - -

P 1 42 el dA . - - ' N : _ L filing of the appeal to the representative of every party to the proceeling before
- ;4' S . . : That the County Roard of Appeals had no legally sufficient eviiemxe ‘ » : _ - ¥y pariy P 13 :
Fuvlls€ Ccle Friedman _

. S e - ity namely, Phyllis C. Friedman, Esquire, People's Counsel for Baltimore Count }
People’s Couzsel for Baltimore County Sl T upon which to base its conclusion in the above-captioned matter, &»d v Phy » Esquire, Peop s

: - Rocm 304, County OffZce Bullding, Towson, MD 21204, Plaintiff; John C. iarph ,E
-~ ’ — therefore their Order passed herefn is illegal, srbitrary, and capricions. ' ing, ' ' 3 ny ;
'y 1! <5 f/;éergp:;fﬁé’i5.~ 'i 7 ;] . WHEREFORE, People's Counsel prays that the Order of the Bsard of

nis;
- - B el N - ' thland Ril at tatd t al, 408 Dixie Dri 2, MD 2128
g:;ﬁzyhizn;;f?irzgzﬁsel o . Appeals of Baltimore County under date of February 14, 1990 be verersed, o K 7 Southland Hills Izprovement Association, et al, 408 Dlxie Drive, Towson, ¥ 2123"
Room 3D4, Couxey Jffice 3uilding W : : ; _ : | = Protestants; Harry S. Shaplro, Esquire, 400 W. Penn. Ave., Towson, Mo 21204,

[Perpmiprugh Sy

111 W. Cheszpezke ivezue R : end the petition denied. - , .
Towson, Marviend Z1I04 ER B . : R e Counsel for Petitioner; F & S Ltd. Partnership, c/o Howard L. Frey, G.P., 307

(301) BB7-I188

Esquire, 516 N. Charles Street, Baltimore, MD 21201, Counsel for Prciest

i

W. Chesapeake /ve,, Towson, MD 21204, Petitioner; and Arncld G. Foreman, Esquiré.

T HEREBY CERTIFY that oa this ﬁ;ﬁ:&jf?izy cf Warch, 1930, a copy of the , . N - 8
Phyllis Cole Friedman ' N ' = - ¢/o County Board of Appeals, Room 315, County Office Bldg., Towson, MD 21204, &°

foregoing Notice of Appeal was served on theibiniz!strarive Secretary, County : e People's Counael for Baltimore County
- copy of which Notice is attached heretoc and prayed that it may be made a part

% . - g . o ~) :, . | _
Board of Appeals, Room 313, Courty Office ¥1ig., LIl W. Chesapeake Ave., : | : f/Z c, MMM 7 . ; hereof. / aJ
Towson, MD 21204; and a copy mailed to Eervr S. SEapire, Esquire, 400 W. {?i; }: Peter Max Zimmerman ' : | ' 8 : / i Rudoyr

. e ! 516 N. g - Deputy People's Counmel . . _ : : Lindalee M. Kuszmaul, lLegal Secretary
Pennsylvania Ave., Towson, MD 21204; and Jokz L. Murghy, Esquire, T Room 304, County Office Building . B » - County Board of Appeals of Baltimore

o L 111 ¥. Chesapeake Avenue : o ;' X3 County, Room 31%, County Office £idg.
Charles St., Baltimore, MD 2120l.. y Towson, Maryland 21204 e 3 A Towson, MD 21204 (301) B8T-I180

T o (301) 837-2188
()Lﬂﬁﬁig Ltiﬁl'{liékﬁéﬁﬂ}vﬂ

Phyllik Cole Frielmzz

I HEREBY CERTIFY that a copy of the afcregoing Certiflcate of NWotice nzs beén

mailed to Phylliis €. Friedman, Esquire, People's Counsel for Baltimore County,

i

| - County Board of Appeals of Raltimore County | N 2 Couuty Board of Appeals of Baltimore Countn _, - . {l IN THE MATTER OF THE APPLICATION OF IN THE
F & S Ltd. Partnership, File No. 90-CG-384 f EE : ; B e LA AL e B c. F & S LIMITED PARTKERSHIP FOR A
| face me s aarass - : s . T COUNTY OFFICE BUILDING, ROOM 315 e COUNTY OFFICE BULDING, ROOM 315 REEVEES ZONING RECLASSIFICATION ON PROPERTY CIRCUIT COURT
. 77 T - ' 111 W. CHESAPEAKE AVENUE _ ' ! _ 111 W. CHESAPEAKE AVENLE g e LOCATED ON THE SOUTK SIDE OF WEST
; . L S - L]
Room 304, County Office Building, Towson, MD 21204, Fisi=tiff; J=-p . Murgly, | - . TOWSON. MARYLAND 21204 - = TOWSON, MARYLAND 21204 . E?ﬁingiagiogifi.agg fggg 8? gﬁggfﬁ- FOR
| SRR (301) 887-3180 = o (301) 837-3180 T T - | PEAKE AVENTE) | ) i BALTIMORE COUNTY
! Esquire, 516 N. Charles Street, Baitimcre, MD 271207, . P j e i : March 21, 1590 . ;”' ) FROM D.R.5.5 to R.O.

' ' March 21, 1950 : 9TH ELECTION DISTRI €G D N 78
3 e ot ; ™~ S - - LR . bbb oC. O.
Southland Hills Improvement Assoc., et al, 408 Dixie Trive, Tz 2 : - . . Az B g : 4TH COUNCILMARIC DISTRICT

- . . ;. , v , io. 184
Protestants; Harry S. Shapire, Esguire, 400 W. Fenn., fve., Tow: 3 : ‘ S . o g Harry S. Shapiro, Esquir . SOUTHLAKD HILLS IMPROVEMENT ASSOC., Folioc Ne 8

h ] . i el
Fhyllls C. Friedman, Esquire 400 W, Pennsylvania Avenue - : ET AL, PLAINTIFFS * File No. _90-CG-984

: . e T 5 R - Feople's Counsel for Baltimore Count
i Counsel for Petitioner; F & S Ltd. Partnerhsip, c/o HowzrZ L. ¥rer, Z.F., 3 ; R ¥ Towson, Maryland 21206
| L Room 304, County Office Bldg. ’ Y CASE NO. R-B9-459 , s s M . # * # #

111 W. Chesapeake Avenue Lo +A  Poas ' . :
Tewson, Maryland 21204 | i N Re: Case No, R-89-459 (F & S L*Z. Pzrinership) i; . CERTIFICATE OF NOTICE

Re: Case No. R-89-459 (F & S Ltd. Partnership) - o Dear Mr. Shapiro: :.' ' _i ‘I Madam Clerk:

5521st day of March, 1990. - : e S = - ‘ : B — :
t ; _ i . L Dear Ms. Friedman: _ | n . K i Pursuant to the provisions of Rule B-2(d) of the Maryland Rules of Procedure,

I
[indales WM. Ko o Tese In accordance with Rule B-T{a) of the Rules of Procedure _ T e : R !William T. Hackett, Michael B. Sauer, and Harry E. Buchheister, Jr., constituting
indacee M. husabaul, LEgs. of the Court of Appeals of Maryland, the County Board of Appeals is ' S ' . :

County Board of Appezls = : : ‘ ' required to submit the record of proceedings of the appeal which . . ,;{Q_y}j;_ 1 the County Beard of Appeals of Baltimore County, have given notice by mail'br:tﬂe
: : : you have taken to the Circuit Court for Baltimore County in the o RN PO | oo
above-entitled matter within thirty days. N Notice is hereby given, in accordance with the Rules of SRR i1 f1ling of the appeal to the representative of every party to the proceeding °
ce e Procedure of the Court of Appeals of Maryland, that an appeal has R :
The cost of the transcript of the record must be paid by SRS been taken to the Circuit Court for Baltimore County from the deci- i ST ‘ |’ before 1t; nawely, John C. Murphy, Esq., 516 N. Charles St., Baltimore, MD 201,

you. In addition, the cost incurred for certified copies of other TR sion of the County Board of Appeals rendered in the above xatter. e ; |
documents necessary for the completion of the record must also be at . AT . Counsel for Plaintiffs; Southland Hills Impr. Assoc., et al, 408 Dixie Dr., Towson,

your expense. _ T o Enclosed is a copy of the Certificate of Notice. AR ! P
. < E S MDD 21204, Plaintiffs; Harry S. Shapliro, Esq., 400 W. Pena. Ave., Towson, MD 21204,

The cost of the transcript, plus any other documents, must . N - Very truly yours, - : !
be paid in time to transmit the same to the Circuit Court not later . C - = - iiCounsel for Fetitioner; F & S Ltd. Partnership, ¢/o Howard L. Frey, G.P., 307 W.

than thirty days from the date of any petition you file in Court, , ’ '
in accordance with Rule B-7{al). i 5 2?7 / : ; , Chesapeake Ave., Towson, MD 21204, Petitioner; Phyllis C. Friedman, Esg., People:s

* Enclosed is a copy of the Certificate of Notice which has - ;'ﬂ : ' ' Lindalee M. Kuszmaul “.” - ﬂ i Counsel for Baltimore County, Room 304, County Office Bldg., Towson, MD 21204;
veen filed in the Circuit Court. i N : Legal Secretary ' i

It W, Chesapeake Ave., Towson, MD 21204, Petitioner; and krnci2 Z. Firemaz, C/0

i County Soard of Appeals, Room 315, County Office Eldg., Towsom, MO 27224 cn this

1
¢
+

and Arncld G. Fereman, Esquire, c¢/o County Board of Appeals, Room 315, County

VYery truly yours, i

Bncl. }i o Office Bldg., Towson, MD 21204, a copy of which Notice is attacned hereto and
cc: John C. Murphy, Esquire o L .

. Eéi ;;§7xfé/, ' “f 5-_ i Southland Hills Impr. Assoc., et al a -? prayed that it may be made a part hereof. i |
d . LR F & S Ltd. Partnership K . “‘{?;Za‘
oo o : | _ ; k :: gz ;7ZZ}<59’/;r7 &

S i Mr. James Earl Kraft
Lindalee M. Kuszmaul L . : Ms. Sue Schenning

Legal Secretary g P David Plelds
: Pat Keller
J. Robert Hailnes
Ann M. Nastarowicz
James E. Dyer
W. Carl Richards, Jr.
Docket Clerk -~ Zoning
Arnold Jablan, County Attorney

Lindalee M., Kuszmaul, Legal Secretary !
County Board of Appeals of Baltimore County
Room 315, County Office Bi“z., Towson, MD!

21204 (301} 887-3180

I HEREBY CERTIFY that a copy of the aforegoing Certiflcate of Notice has bpee

malled to John C. Murphy, Esq., 516 N. Charles St., Baitimore, MD 21201, Counsel

for Plaintiffs; Southland Hills Improvement Assoc., et al, 408 Dixie Drive,
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F & S Limited Fartnerskip, File Ko. 35-CG-884
{ase No. R-BG-459 - 2.

Towson, MD 21204, Flaintiffs; Earry S. Shapiro, Esgq., 400 W. Penn. Ave., Towson,
MD 21204, Ccunsel for Petitiomer; ¥ & S Ltd. Partnerskip, ¢/o Howard L. Frey,
G.P., 307 W. Chésapeake Ave., Trwsor, MO 21204, Petitioner; Phyllis C. Frisdman/
Esq., People's Counsel for Baltimore County, Room 304, County Office Bldg.,
Towson, MD 21I0D4; and Arnold G. Foremasn, Bss., c/o County Board of Appeals, Room

315, County Office Bldg., Touwson, MO 21204 on this 16th day of March, 1990.

indz_ee M. Kuszmaul, Legal Secretary
County Beard of Appeals of Baltimore County

PETITION OF APPEAL

Appellants submit the following Petition of Appeal:

1. Appellants. The individual Appellants are owners and

residents of nearby properties who will be specially and adversely
affected by the rezoning of the subject property. The corporate

Appellant is an association composed of owners and residents of

the subdivision in which the subject property is located. The
individual Appellants and a representative of the corporate
Appellant appeared and testified at the hearing and they are

aggrieved by the decision which is the subject of the appeal.

2. Action aprealed. The action appealed is the rezoning of

the property at 307 W, Chesapeake Avenue from DR 5.5 teo

RO-Residential Office.

3. Errois ccamitted by the County Board of Appeals:

A. The Board granted the rezoning without the existence of

an actual and basic mistake in the existing zoning of the

property.

B. The Board granted the rezoning contrary to the rule of

res-ad judicata which prevents the relitigation of facts determined

in prior jqdicial and administrative proceedings;

C. The Board granted the rezoning contrary to the

change-mistake rule;

D. The Board failed to make adequate findings of fact;

E. The decision of the Board was otherwise arbitrary and

capricious and contrary to law.

- John C. Murph}, Esquiré

Gouuty Roard of Appeals of Raltimore County

CGOUNTY OFFICE BUILDING. ROOM 315
111 W, CHESAPEAKE AVENUE
TOWSON, MARYLAND 21204

(301) 887-3180

March 1€, 1990

516 N. Charles Street

Re:

Baltimore, Maryland 21201

Dear Mr. Murphy:

Case No. R-89-459
(F & S Ltd. Partnership)

In accordance with Rule B-7(a) of the Rules of Procedure

of the Court of Appeals of Maryland, the County Board of Appeals is
required to submit the record of proceedings of the appeal which
you have taken to the Circuit Court for Baltimore County in the
above-entitled matter within thirty days. :

The cost of .ne transcript of the record must be paid by

you. In addition, the cost incurred for certified copies of other
documents necessary for the completion of the record must also be at

your expense.

The cost of the transcript, plus any other documents, must

be paid in time to transmit the same to the Circuit Court not later
than thirty days from the date of any petition you file in Court,

EnCl L

reversed and that the DR 5.5 zonirg be restored to the subject

property.

in accordance with Rule B-T7({a).

been filed in the Circult Court.

cc: Southland Hills Improvement Assoc., et al

Enclosed is a copy of the Certificate of Notice which has

Very truly yours,

Lindalee M, Kuszmaul, Legal Secretary

WHEREFORE, Appellants pray that the decision of the Board be

John C. Murphy
Attorney for Appellants

CERTIFICATE OF SERVICE

(9
I HEREBY CERTIFY, that on this /¥day of Mool . 19%,

prior to the filing with the Clerk of the Circuit Court, I

delivered

of Appeal to the Baltimore County Board of Appeals, Courthounse,

Towson, Md. 21204, and mailed a copy to Harry S. Shapiro, Esq.,

a copy of the foregoing Notice of Appeal and Petition

400 W. Pennsylvania Ave., Towson, Md. 21204, attorney for F.& S.,

and to Phyllis Cole Friedman, Esq., People's Counsel, County

Office Building, Towson, Md. 21204

ok QN

John C. Murphy

[

Harry S. Shapiro; Esquire
400 W, Pennsylvania Ave.
Towson, Maryland 21204

Encl.
.cc: F & 5 Ltd. Partnership

County Board of Appeals of Raltimore County

COUNTY OFFICE BUILDING, ROOM 315
N1 W, CHESAPEAKE AVENUE
TOWSON, MARYLAND 21204

{301) 887-31E0
March 16, 1990

Re: Case No. R-89-459 (F & S Ltd. Partnership) : -

Dear Mr. “hapiro:

Notice is hereby given, in accordance with the Rules of

Procedure of the Court of Appeals of Maryland, that an appeal has
been taken to the Circuit Court for Baltimore County from the deci-
sion of the County Board of Appeals rendered in the above matter.

Enclosed is a copy of the Certificate of Notice.

Very truly yours, ' B

Lindalee M. Kuszmaul, Legal Secretary

People's Counsel for Baltimore County’
Mr. James Earl Kraft

Ms., Sue Schenning

P. David Fields

Pat Keller

J. Robert Haines

Ann M. Nastarowicz

James E. Dyer

W. Carl Richards, Jr.

Docket Clerk - Zoning

Arnold Jablon, County Attorney

IN THE MATTER OF BEFCRE THE :
THE APPLICATION OF

F & S LIMITED PARTNERSHIP

FOR A ZONING RECLASSIFICATION ON
PROPERTY LOCATED ON THE SOUTH SIDE
WEST CHESAPEAKE AVENUE, 95 FEET EAST
OF CENTERLINE OF FLORIDA AVENUE

(307 W. CHESAPEAKE AVENUE)

FROM D.R. 5.5 to R.O. ' CASE NO. R-89-459 ‘
9th ELECTION DISTRICT Item #9, Cycle I - 1589 |
4th COUNCILMANIC DISTRICT

COUNTY BOARD OF APPEALS

OF

BALTIMORE COUNTY

L)

H 2 -* - - - - - - - - - - - » ] L 3 - - -
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OPINION

This case once again comes before this Board on a Petition to

reclas~ify the subject site from D.R. 5.5 to R.O. classification. The ;
property's address is 307 W. Chesapeake Avenue and contains some .16 acre.
Mr. Shapiro representing F & S Limited Partnership in his opening
statement noted that this matter has been ongoing for some 8 to 9 years and
once again is petitioning to be allowed to use this property under the R.O. !
classification. He noted the history of the site which the Board will address :

later in this Opinion. Mr. John Murphy, representing the Protestants, in his

opening statement proffered that the zoning line is properly drawn and the

proper zoning should be D.R. 5.5.

B e a——

Howard Frey, one of the property cwners, testified as to kis hoped-|
[
for use of the property and the condition of all the surrounQ}ng properties and:

his reasons why the D.R. 5.5 zoning is in error and that the correct zoning

should be R.O.

Bernard Willemain, an expert planner, testified to his reasons why
the D.R. 5.5 was in error and that the proper zoning should be R.O.
Bosley C. Tawney, an adjacent property owner, testified that he

was in favor of the R.0. designation and that the R.C. use would be far more

desirable than its present use as a rooming house.

Chesapeake Avenue from DR 5.5 to RO.

BOARD OF APPEALS * APPLICATICR OF

oF | -
‘ * F. & S. PARTNERSHIP

BALTIMORE COUNTY * R 89-459; NO. 9, CYCLE 1
» -  J

Pe5- 984

oy 2 2 s % x 7?//9§/

NOTICE OF APPEAL

Please enter an appeal to the Circuit Court for Baltimore
County on behalf of The Southland Hills Improvement Association of
Baltimore County, Inc., 408 Dixie Drive, Towson 21204, Charles
Culbertson, 412 Carolina Road, Towson, Md. 21204, Robert
Lindsay,413 Georgia Court, Towson 21204, Bert Boehm , 200 Bosley
Avenue, Towson 21204, Martin Eby, 15 Florida Ronad, Towson 21204,
and Matt Nolan, 410 Alabama Road, Taowson 21204, from the Osinion

and Order of the County Board of Appeals of Baltimore County dated

February 14, 1990 granting the reclassification of 307 W,

John C, Murphy
516 N. Charles St.

Baltimore, Md. 21201
301-625-4828
Attorney for the Southland

Hills Improvement Associatfion

,
.
=

of Baltimore County, Inc.,
Charles Culbdertson, Robert
Lindsay, Bert Boehm, Martin

Eby, and Matt Nolan

Case No. R-89-459
F&S Limited Partnership 2.

Iy

Frederick P. Klaus, appralser/realtor/developer, testified that he

has reviewed the subject site and the general area, testified to all the ]

and that the proper zoning would be R.0. Petitioner then rested.

neighboring uses, and stated his reasons why the D.R. 5.5 zoning was in error

The above

LR

testimony of these witnesses is only a part of the record and the record speaks
for itself.
People's Counsel presented Diane Itter, the Community Plaaner from !
the Office of Planning & Zoning, who testified that it was her opinion the
D.R. 5.5 zoning is in fact correct. She testified that this property is located
within the environs of Southland Hills. She testified that there was little or
no office use per se in Southland Hills and that it was her ooinion the

property should be used residentially. She further testified that the Planning

staff recommended the retention of the D.R. 5.5. X

| Hills Improvement Association, who testified to the Association's opposition to%
the R.O. zoning and the reasons thereto. Other residents testifying in opposi-i
tion to the R.O. zoning were Rabert Lindsay, Wilbur Bayne, Charles Cuibertson, i
Richard Parsons, and Michael Ruby. All of these residents were adamantly

opposed to the R.0. classification and principally testified to their fear of
further encroachment into the Southland Hills area with cther then residential
use. All of this testimony is part of the record which will speak for 1tse1f.

The Board in this Opinicn must make mention of the history of this

! site. No other similar petition in the history of this Board !. s ever been

more diligently or more properly pursued than this Petition. The present

owners purchased this parcel in the summer of 1979. This was prior to the

enactment of the legislation creating the R.O. zone. At ths time of its

purchase, there was pending a petition to reclassify the site from D.R. 5.5 to

Protestants presented Ms. Sue Schenning, Fresident of the Southland..

T ek s 2T S s o
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Case No. R-890459

D.R. 16 with a special exception to a2llow cffice use. Such was at that time
the appropriate zoning procedure. The special exception and reclassification
were granted, affirmed by the Board ¢f ippeals and the Circuit Court, and in
turn appealed to the Court of Specisl i;peals. The building at this time

was completely rencvated and the interior configuration altered from residen-
tial use to office use, and the coffice use undertaken. While this appeal was
|| pending, the 1980 Comprehensive Mzp Frocess was completed. During this map
process, this property'was nct rezse o issue in the 1980 map process, but

{| since the office use was under appezl, tre {ounty Council maintained jurisdic-
tion and classified the property omce zzaiz C.R. 5.5. In lir.ct of this

development, the Court of Special Eppesls TIo« due note thereof and reversed

|! was then abandoned. A new petitiom wis sooo trereafter filed once again

requesting the classification from D.° ®.% =2 trne now existing R.O. classifi-

cation; and was heard before the Bog=* . I irpz=zis. It should also be noted at
I this time that the Board of Appesls now hes criginal jurisdicticn over
reclasgification requests. The Board tasirg Zig notice of the very recent
finding of the Court of Specizl Appezls ge=izt sre petition. The property
owner now owns the building in which &ll zspeits of residential use have been
removea and the building is now altered to cffize use with no permission for
such use. In order to arrive zt some prectical Zs2 for this slite, the owner
house.' That special exception was grantel am= zfrirmad gt the Circuit Court

l level and the Court of Special Appeals level, z=I is tne present use of the

subject site.

F&S LIMITED PARTNERSHIP * BEFORE THE BLLTIMZRE
FPetition for Zoning * COUNTY BCRRD CF AFFEALS
Reclassification * Case No. CER-E9-453

*
kkk**********tt*ttit

MEMORANDUM OF PETITIONER, F&S LIMITED PARTNERSHIP

The preperty in question is located at 307 West
Chesapeake Avenue in Towson, Maryland. The 300 block ¢f West
Chesapeake Avenue is the first block from Bosley Avezncta (a
major six-lane hrighway designed as a beltway around Towsan)
where the County Courts Building exists. Every prcperty has
pffice of commercial use in said block, and the property
located direcily adjacent to the subject property at 305 west
Chesapeake Avenue is a highrise office building consistiag of
78,000 square feet of offices and a large parking lot, said
building being known as the Chesapeake Building. The entire
property occupied by the Chesapeake Building for offices and
parking measures about 2 city blocks, and is a glass building
which reflects much light at night.

Th= subject property contains approximately 2200 sguare
fezt of space, was used as rocoming house at the time of
purchase by the Petitioner in 1979, and is currently zoned
and used as a rooming house.

Subsequent to 1979, the property was zoned D.R. 16
with a special exception for office use, was improved for

. offige CusEto the ertent of approximately $40,000.00, and was

i-nacupied bylthe partners of the Petitioner for such use.

wai Swad

&S Limited Partnership 3.

In 1986, a Petition for Reclassifizaticze from D.RE. 5.5 to R.0. was !

heard by the Board of Appeals and the reclzesifirzeizn was granted., This deci-

the Circuit Court and retained tre D.R. *.Z zining. The office use at that time

petitioned for a special exception ic £llipw Tne —te of the property as a rooming

i
|

|
|
|
|

Case Ro. B-39—459
F & S Limited Partnership | v b

sion was appeéled to the Circuit Court and was af{irmed bty the Circult Court.
The Circuit Court decision was appealed to tﬁe Court of Speciai Appeals and:
was reversed by them retaining the D.R., 5.5 designation. It should be noted
that the Court of Special Appeals in its reversal did not find a lack of

evidence to support the decision of the Board on the issue'cf error bul was

findings of fact so that the Court of Special Appeals could determine whether
the Board's Opinion was based upon evidence. In the 1988 Comprebensive Map
Proces., the property's zoning designation was retained at D.R. 5.5. tnce

again, F & S Limited Partnership petitions for a zoning reclassification to

allow them the use of their property as a residential office.

From the svidence and testimony and exhibits produced at this

hearing, the facts indicate overwhelmingly that the present D.R. 5.5 zoaing

!
t
factual testimony and opinion testimony given by the property owner, ¥r, Frey;

that the zoning is in error. The uncontradicted testimony establishes that
this tiny piece of property is the only property located in the 30D tlock of
| chesapeake Avenue which does not have office or some commercial use. This

block is located directly west of Bosley Avenue and extends to flocila Avenue.

All of the properties to the east of the subject property and ca the same side

is an enormous five-story office building with an enormous . mmercizl parking

lot. This cffice buildins has been at the property for over 15 years. Its

Thereafter, under couacilmanic courtesy atilized
regularly by the Baltimore County Council and particularly in
this case by Barbara F. Bachur, the County Councilperson from
the District in question, the property was downshifted to
D.R. 5.5 with a subsequent special exception. for rooming
hcuse use.

In 1986} the Board of Appeals of Baltimore County re-
2zoned the proper*y to R-0 which was confirmed by the Circuit
Court for Baltimore County. This decision was subsequently
appealed to the Court of Special appeals of t :ryland which
reversed said decision. The issue determined by the Board of
Appeals, hereinafter referred to as the Board, in said case
was based upon error in the Land Use map of 1984. 1In
comments during the arguments before the Court of Special
Appeals, argument was presented by the Appel lee that the
Board did not explain its decision ﬁith'reference to the
evidence in this case with sufficient clarity in order to
establish the record for a review to the Courts. References
was made to Section 2-58.,1 of the Baltimore County Code
(Supplement) which stated as follows:

“Phat the prospective reclassification of

the property is warranted by that change or

error, Any finding of such a change or error and

any finding that the prospective reclassification

is warranted may be made only upon consideraticn

of factors relating to the purposes of the zoning

regqulations and maps, including, but not limited

to, all of the fellowing: Population trends;

availability and adequacy of present and proposed

transportation facilities, water-supply
facilities, sewerage, solid-waste disposal
facilities, schools, recreational facilities, and
other public facilities, compatibility of uses

generally allowable under the prospective
classification with the present and projected

critical of the substance of the Opinion of the Board, said Opinion rot stating

classification on this subject property is in error. This Board finds thal the

Mr. Bernard Willemain, an expert in land planning and zoning; and Mr. Frederick:

Klaus, an appraliser, realtor and developer, supports the decision of this Board

of the street are being used as offices or commercially. The property <irectly

next door on the same side of the street and to the east of the subliect propertly

Case No. R-89-459 _ :
F & S Limited Partnership o 5.

Case No. R-B9-459

sheer height dwarfs the subject property and testimony indicated that the
F & S Limited Partnership 6.

subject property is substantially sheltered from sunlight, since the office i
| . ORDER

e A e o Ak @l AR £ P 4 i g

building is east 6f the property. The property next door to the west is used
It is therefore this 14th day of February , 1980 by the County!

LI M

as a law office under Special'Exception. Although the property zoning requires

e

that the lawyer reside in the building, 1t does enjoy ccammerclal use. On tbé Board of Appeals of Baltimore County ORUERED that the Petition for ‘

north side of Chesapeake Avenue across the street from the property is a large Reclassificatién of the subject property from D.R. 5.5 to R.O. be and the
: i

same is GRANTED.

. ' H
parking lot belonging to a church. Testimony established that this lot is being
Any appeal from this decision must be made in accordance

uses commercially. Parking spaces are being leased by the church to the pablic.

In addition, the Zoning Maps disclose that except for the church the properties é with Rules B-1 through B-13 of the Maryland Rules of Procedure.

COUNTY BOARD OF APPEALS
OF BALTIMORE COUNTY

ZLJJ&W Tl&/ﬁ@

William T. Hackett, Chairman

and neighborhood to the north of Chesapeake Avenue running from Bosley dveaue t.o

Highland Avenue are zoned R.O. It is significant from the point cf revieu of

zoning impact that this R.0. zoning runs much further west to the porth of

PR L T RPN

Chesapeake Avenue than on the south side where the subject property is lccatec. ;

PR

§ . This Board is of the cpinion that the property owners are being

denied a reasonable use of their property. It 1s clear from the testimony thal

the property no longer contains any value as a pure residence and to cexy the

owners a 1casonable use of the property compatible with surrounding preperties

L nn, E 0,
£ 7

Harry E. BOchheister, Jr.

with commercial uses 1s inappropriate and in error. From the testimony and
evidence received, the Board will find as a fact that the D.R. 5.5 zomirg
designation is in fact in error and that the proper zoning should be R.O. and
will so order. The tést;mony and evidence presented clearly indicaie this to

be true, and that the retention of the D.R. 5.5 zoning is not only errcr bul

e -y e i A i . 5 s o

approaches rezoning by plebiscite by the Southland Hills Improvement
Assoclation. The Board will note that there are 306 property owners in
Southland Hills but only 63 evidenced by signature or appearance'their oppesi-
tion to the R.0. zoning. Lengthy memorandums submitted end studied ty this

Board are part of the case history and a part of the case file.

. development or character of the surrounding area;
any pertinent recommendation of the planning
boarq or office of planning and zoning; and
consistency of the current and prospective
classifications with the master plan, the county
plan for sewerage and water-supply facilities,

and the capital program.*

"The County Boqzd.of Appeals shall have original
and exclusive jurisdiction over all Petitions for
Reclassification.™

Also, it appears that res judicata does not apply in

zoning cases where the "identity and subject matter™ is the

In other words, the Co
R urt of Special Appeals believed new map of 1983. The Court of Appeals has stated on numerous

that the Board should have discussed, in their opinion, the occasions that the identity and subject tt
ect matter must be the

effect of the evidence as sa i -
ame related to Section 2-58.1. It same before a prior decision is deemed to be res judicata. 1In

is also important to point out that the Court of Spécial the case Boggs vs. Boggs, 138 Md., 422
. . . + a8 Court test came

Appeals did not find that there was no evidence to support the
: before the Court of Appeals of Mar
yland on the guestion of

decision of the Board o
ard on the issue of error, but said whether or not there could be res judicata as a result of

Appellate body was merely criticizing the substance of the actions between the same partie The C
S. e Court stated thai the

opinioﬁ of the Board, 1In eff |
_ ect, the Appellate Court subsequent action involved facts that occurred subsequent to

enunciated the basic '
sic premise that the Agency's findings of the prior decision which could not be considered res judicata

fact must be stated clearly in the cpinion so that the Courts in the second decision

have a basis for a review in order to determine whether or not

In the case at bar, the purpose of a Land Use Map every

the Board's opinion b i
pinion was based upon evidence in the case. The four years is to give objective consideration to zhanging

Court of Special Appeals further referred to the case of times, trends and other facts and circumstances., If zoning

.

Venture, 68 Md.App. 650, 515 A.2d 485 where the Court of Land Use planning every four years. Different times require

Special Appeals determined that the Ocean City Board of Zoning

different considerations, and these consideratiors must be

Appeals was required to render a finding of fact with respect balanced for the protection of all the people. 1Inth £
- Inthecusvo

to the standards required for such opinion in the City Code. Muhly vs. County Council for Montgomery County, 218 MJd. 543
- L4

I = L]
n the case now before the Board involving the 1988 Land 147 A.2d 735, the Court of Appeals of Maryland recognized that

Use Map for Baltimore County, the evidence is far stronger in zoning can never be comgletely permanent The po N
‘ . wer ‘o change

our humble opinion th i . i i
p an previously It is also important to was granted to the Board of Appeals of Baltimore County by the

point out that this case is based upon the power of the Board pecple of this Ccunty when it adopted Secti 602 of
e on of the

of Appeals under Section 602 of the Baltimoz> Cennty Charter County Charter as previously discussed h i
erein,

which states:

.....
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"Unless there is probative evidence to show that there were

then existing facts which the Council, in fact, failed to take

into account, or subsequently occurring events vhich the Council

could not have tesken into account, tike presumption of validity

accorded to comprehensive zoning is not overcome and the question

of error is not 'fairly debatable'

The testimony of Bernard Willemaic was that the the Council

made a mistake when it failed to rezczne the property for office

use after it granted the zoning for tke Chesapeake Building many,

years ago., Certainly the Chesapeake Brilding was known tc .le

Council when it adopted the most recent zcmirg in 1988. The

testimony of Fred Klaus again relied neizly on the Chesapeake
Building. The only fact he seid could zct Lave been considered by
the Council was the recent authorizatic~ fer an office in the
basement of the White residence. Since -bkis was a special
exception granted by the Zoning Commissiczer pursuant to the
authority granted by the Council, it ceznct serve as the basis for
a mistake. Put another wey, the fact that the white residence has
been granted permission to have an office iz tke basement does not
prove that the zoning of the S.& H. propertr is ic error. If
anything, it shows there is a highly reescnztle residential use
for the property--a residence, or a combizeticz c¢f residence and
office use.

3. The prior proceedings. This is the fcrrtk time the Board

as heard an application to change the zonirg fcr this property to

office use. Three times the Court of Special iz;eals has ruled

that there were not sufficient changes cor evidezze of mistake to

6 M ae sacmt
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authorize a change. The opinioas are attached. In case Ko. 1352,

decided May 4, 1981, the court held thet the proximity of the Jdka C. Murphy -
516 N. Charles St.é?
Baltimore, Md. 21201
301-625-4828 '
Attorney for the Southland
Hills Improvement Association
cf Baltimore Ccunty, Inc.,
Charles Culbertson, Kobert
~Lindsay, Bert Boehm, Martin

Eby. and Matt Nolan

CERTIFICATE OF SERVICE A/Q&

I HE:EBY CERTIFY, that on this j.> day of ol . » 1989,
I mailed a copy of the foregoing Memorandum to Harry S. Shapire,
Esq., 400 W, Pennsylvania Ave,, Towson, Md. 21204, sttorney for K
F.& S., and to Phyllis Cole Friedman, Esq. People s Counsel, )
County Office Building, Towsoen, Md. 21204 L\\\ /627 «

UNREPORTED
IN THE COURT OF SPECIAL AFPEALS

Chesapeake Building wes not evidence of mistak *--that the Council

chose to draw the line at the ¥, & S. property, and this wvas no OF MARYLAND

mistake, This case directly refutes thé testimony of Bermard No. 216

Willemain and Fred Klaus that the failure to follow the zoning for September Term, 1387
- 3 . r

the Chesapeake Buildiﬂg constitutes a mistake.

In Case 676, decided February 10, 1984, the Court again

upheld a finding that no change or mistake had occurred. This case

specifically discussed the existence of the church parking lot,

-

PEOPLE'S COUNSEL TOR
BALTIMORE COUMTY, ET AL

across the street. Finally, in case No. 216, decided October 26,

John C. Murphy

ERE )

1987, the court again determined that there was no evidence of

mistake. The Court held that it was uncontroverted that the

physical condition of vhe property is plainly in view and must

have been considered by the Council.

4, Conclusion. The Council has now zoned this property four

times--1976, 1980, 1984 and 1988. There is no basis for

F. & S. LIMITED PARTNERSHIP

overturning these legislative judgments. The only new argument

made is that almost any use would be preferable to the present use

of the property. F.& S. exhibits no shame or remorse in making

this argument. The testimony was uncontroverted, even admitted by

Wilner

Bishop

Bell, Robert M.,
JJ.

F.& 5., that the present use of the property constitutes a

nuisance to the community due to the abject neglect of the

property by F.& S., the owners. If this is to be the basis for a

change, then irresponsible landlords are encouraged. Scuthland

Hills is certain that the Board will reject this approach.

PER CURIAM

Filed: (Qctober 26,

H
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x
-3

ms et g m n ws e ot el L am

cross-examination and a requirement to include a written decision on each

F&S LIMITED PARTNERSHIP, * BEFORE THE BALTIMORE

application for relief, which includes thorough findings of fact and a con-

Petition for Zoning * COUNTY BOARD OF APPEALS

clusion based thereon - then the agency's members are entitled to absolute

Reclassification * Case No. CR-89-459

judicial fmmunity.

& & % & % X & & 2 & F F & & & ¥ F % ¥ F 2 ¥
3. A Memorandum of Points and Authorities accompanies this Motion

MOTION FOR PROTECTIVE ORDER AND/OR TO QUASH
ON REQUEST FOR SUBPOENA DUCES TECUM

and is incorporated herein,

2 body corporate and politic of. the

Baltimore County, Maryland,

B0 clas)

e -
State of Maryland, by Arnold Jablon, County Attorney and Michael McMahon,

L4

estab}

Assistant County Attorney, {ts attorneys, moves for a protective order

office ! /
i : ARNOLD JAPL

County Attorpey

Niloel YtheL.

ICHAEL McMAHON
Assistant County Attorney
Courthouse - 2nd Fleoor
Towson, MD 21204
{301) BE7-5669/4420

CERTIFICATE OF SERVICE
1 HEREBY CERTIFY, that on this 9 day of November 1%39,

and/or to quash the request for Subpoena Duces Tecum, and as grounds -

-

therefore assign as follows:

1. THE PRIVILEGE OF SPEECH AND DEBATE AFFORDS
A COUNCILMAN IMMUNITY OR PRIVILEGE TO RESPOND
TO A SUBPOENA DUCES TECUM.

The privilege of speech and debate relative to any legislative pro-

B

Gflbert. C.J. ceeding affords a County Councilmgn an immunity or privilege to refuse
Phlk to answer any form of discovery in a civil case, including quasi-judicial

e befo; . Bell

proceedings before the County Board of Appeals. This immunity extends

JJ,

to a Subpoena Duces Tecum, a request for the production of ‘document g,nd a copy of the foregoing Motion for Protective Order and/or to Quash on
o
gral par any other form or type of discovery effort. % = Request for Subpoena Duces Tecum was hand-delivered to Harry S. Shaptro,
. | ; i < T
M:aracte: PER CURIAy 2. WHERE THE ACTIONS OF AN ADMINISTRATIVE AGENCY = 23 Esq.. 400 W. Peansylvania Avemue, Towson, MD 21204,
: SUCH AS THE BOARD OF APPEALS ARE CLOTHED WITH @  Im
icard t£ THE INDICIA OF A JUDICIAL DETERMINATION, THEN - -?‘,:1
| ‘ T ITS MEMBERS ARE ENTITLED TO ABSOLUTE JUDICIAL — __}:
| | IMMUNITY INCLUDING AN IMMUNITY OR PRIVILEGE w 3
ent to t Y\ Filed: TO RESPOND TO A SUBPOENA DUCES TECUM. :': :-E'T:

. Febr
i uasr
® - de | ¥ 1o,

1984 *

Where an administrative agency's actions are clothed with the indicia

M ropertic o A )

: is test: 2 ‘ #/)D- fj-éj

of a judicial determination - witnesses testifying under oath, right of
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"EXHIBIT A"

& - L .

REASONS FOR RE-CLASSIFICATION the "Fesidential Office"™ zoning was never an issue in the pricr Board

PETITION FOR ZONING RE-CLASSIFICATION
SPECIAL EXCEPTION ANDJOR VARIANCE

TO THE COUNYY BOARD OF APPEALS OF BALTIMGRE COUNTY: ‘

The undersigned, legal owner(s) of the property situate in Baltimore Coualy and which is
described in the %iescriptigon and plat attached ﬁereto and made a_gm bereof, bereby petiticn (1) :
that the zoning status of the herein described property be re-classi ed, pursuant o the Zoning Law :

BEFCRE THE COUNTY BOARD OF APPEALS

RE: PETITION FOR RECLASSIFICATION
FROM D.R. 5.5 TO E.0. ZONE
S/S W, Chesapeake Ave., 95°
E of C/L Florida Ave.
(307 W. Chesapeake Ave.) :
9th Election Distrrict .
4th Councilmanic District

of Appeals and Court proceedings.
OF BALTIMCRE COUNTY .

At the time of the cousideration of the 1980 Land Use Map

an

The property in question is located at 307 W. Chesapeake by the County Council, no issue was before the County Council relating

"
(24

Avende in Towson, Maryland. The 300 block of W. Chesapeake Avemue to "Residential O[fice" zoaing for the subject property.  Therefore,

F & § LIMITED PARTNERSHIP : Zouizng Case No. R-8%-453 of Baltimore County, from an .D+R=5:5 ______...._.. zone to an Residential Office.... L ) )
Petitioner ’ wone, for lhe reaso:{s glven in the atlached statement; and (2) fer a Special Exceptwon, under the is the first block from Bosley Avenue (a major six-lane highway and in view of the complexity of the leral procecdings. the County
t 1z said Zoning Law and Zoning Regulations of Ballimore County, to use the herein described property. )
. designed as a beltway around Towson) where the County Courts Building Council merely established the prior D.R. 5.5 zoning for the property.
ENTRY OF &FFEL3ANCE for e anmmsmmmanm——e- R bbbt semesTssesssTeeSsmSS STt

erists. Every property (except one) has had office or commercial The complex chronology of events surrounding the legal pro-

Please enter the appearance of the Fecgle’s Counsel in the above-

ceedings relating to this property has left same in a positicn where

e e

use in said block, and the property located directly adjacent to the

-———— - - -
O L L L L L L L L ke Rt - -

and {3) for the reasons givet; in the attached stalement, a variance from the fallowicg sections of
the Zoning Law and Zoning Regulations of Baltimore Counly:

captioned matter. Notices should be sert cf azy hearing dates or other

subject property at 305 W, Chesapeake Avenue is a high-rise office it was converted to resideatial-offlce type use and cannot be used for

proceedings in this matter and of the passage cf any preliminary or

building consisting of 78,000 square feet of offices and a large any residential purposes under the D.R. 5.5 zoning. The conversion

Sea "Exhibit A" for the reasons for the Petition outlined herein.

final Order.

parking lot, the sald building being known as the Chesapeake Building. which was accomplished pursuant to a valid decision of the Court of

Appeals of Maryland in the case of Swarthmore v. Kaestner, 258 Md. 517,

The entire property occupied by the Chesapeake Building for offices

3 P .- NI '

Phyllis Cole Frisimaz
Feople's Couzsel fcr Baltimore County

206 A.2d 341, has left the property without any practical ability to

and parking measures about two city blocks.

In November, 1979, a hearing was concluded by the Baltimore accommodate resicential purposes.

-

County Board of Appeals relating to a change in classificatiom to Additionally, since the adoption of the "Pesidential Office"

2 ’
’;':‘.'/_éb e /j“"“‘:'

Peter Max ZimmeTmax

Deputy Feople's Coumsel

: Room 304, Couzty {Ifize Building
: 111 ¥W. Chesapeske ivTezue

Towsop, Marvlazni IL124

(301) BB7-21EB

—

D.R. 16 with a special exception for office use for the subject property. zoning in the Tall ef 1983, numerous properties fartler to the west of

Subsequently, the said re-classification was granted by the Board of the subject property have bewn re-zoned for the "Residential Office”

Property is to be posted and advertised as prescribed by The galtimnre County Code.

Appeals based upon error in the Land Use Map of 1976, - zoning creating a change iu character of the neighberhnod in the

1, or we, agree o pay expenses ol above Re.classification, Special Exceptioa apd & Vartance,
posting, ele, ugon ﬁling of this petition, and further agree to and are 10 be bound by te waing
regulations and restrictions of Baltimore County adopied pursuant {0 the Zoning Lew for Ba'timoce

County. '

Inprovements were made to the property converting same ts several bloucks west of Bosley Avenue. These properties have been

office use, and an Occupancy Permit was.granted by Baltimore Cownty. changed on the inside, outside and have heen occupied for residential-

T HEREBY CERTIFY that on this 17th dey ¢f July, 1333, a copy of the Contract Purchaser: Legal Owner(s):

Thereafter, an Appeal was taken by the People's Counsel for office uses.

foregoing Entry of Appearance was mailed to RerTy §. fhapiro, Esquire,

----------- o T ok P TR ML M A R W W A I T VR U g 0 e e

{Type or Print Name}

Baltimore County to the Circuit Court for Baltimore County, and the None of the propcerties zoned for “Residential Office™ use in

400 W. Pennsylvania Ave., Towson, MD 21204, arrcToey for Feririoner.

""""""""""""" j o "_ Circuit Court for BRaltimore County confirmed the decision of the Eoard the west Towscn area had the commercial impact that the subject property

b

ey _—
/,jif{:,‘t ‘ ét/-ﬂ ,f_/_{_M -

_______________________________ of Appeals with reference to the D.R. 16 with a special exception for has at this tire. In addition to the large cffice building (Chesapeake

(Type or Print Name)

: Sk‘. Peter Mzx Zimmermzz NN office use zoning. Building) adjacent te the subject property, there is a large aztive
© Ny TTCiy wnd Stmte Signature . . . . . . .
S}’b‘:r.., ZJ‘ )/ After the said decizion of the Circuit Court for Ealtimore commercial parking lot directly across the strcet from the subject
T s &, Attorney for Petitioner: "
032’,% Yéo 9 Y , 303 County, the People’s Counscl for Baltimore County further appealed the property.
HARRY ' o < J -307. W~ O RVEIUES o e eemana .
. HARRY. S« SUBPIRQ. Esquire LChesapoak Fr— g

(Type or Print

m .. { Address
{ M _______ _Towson, Maryland <1204
---------- ) City and State

Name, addiess and phone nutnder of Jepwl owmsr, om-
tract purchaser or representative W e omricwd

case to the Court of Special Appeals of Maryland, which Court reversed Another error in connection with the 1976 and 1380 Land Use

the ruling of the Circuit Court for Baltimore County on grounds that Haps relates to the zuring line establislied along Central Avenue.

there was insufficient evidence before the Board of Appeals as to the This zoning line was erronecusly drawn and even intruded upon the

- -

Address .
. error in the Land Use Map of 1976. comunercial use at the Chesapeake Building. In other words, part of the
- Towson,. Maryland 21408 oooeaaao . -HARRY S..SHAPIRQ,.Esquire . .. ...
City and State Name At the time of the hearing before the Board cf A;pealis ia Chesapeake Building property was errcneously #oned D.F. 5.5 when no
Attorney's Telephone No.: (301)_825-0110 400 W. Pennsylvnaia ave., Towsom, ¥D 21204

November, 1379, no "Residential Office™ zone existed in Baltimore Coumty such zoning line could have been intended based.upon the history of the

Address  (347) g25-C11p PR da

; as sald new zone was not adopted until the Fall of 1380, Therefcore, use at the locution.

BARU -Form 1

The errors in the Land Use Map as it rel

property, as well as the changes in the character c¢f oz area =i

-2-

the 1980 Land Use Map, are substantiezl and provide s stricz foundatian

o e gy P A

Ter vy

for support for the re-classificaticn to the ©

zone for the subject property.

* - [ .
- v
- AR

In addition to the afopepoing insu-.

the reighborhcod, the Petitioncr submitc that 2 greet = o2z srescatly

-tial-Office" zone. It is important to further note that the subiert

exists upon the subject property if it is allowed to zemziz iz <h

D.R. 5.5 zoning. Prior to the 1979 hearing before the I:zzri 2f Arpaals,

where the County Courthouse exists, and the "Hesidential-0ffice® Subsequent to the history as previously set forth in

tlie subject property was in shanbles as deteriorztion property notwithstanding the high intensity of commercial

zoning appears to be the logical and reasonable zuning for the the first four pages herein, a Petition for Zoning Re-

uses surrounding the subject property; the Council admitted

property to a slum. The property was used for a commusal-<ype Ecarding

property . Classification was filed subsequent to the 1984 Land Use Xap

that it practiced councilmanic courtesy contrary to County

house with transients coming and geoing. FPlaster was Zzlil=; frcm walls

Under Bill K 13-B9 which adopted the MResidential-Uffice™ . before the Board of Appeals of Baltimore County. The Board

and State law which constituted a violation of due process

and ceilings, holes existed in walls and ceilings, pipec w=re lzaking,

classification (referred to as R-0), a statement of legislative pelicy of Appeals determined that there was error in the 1984 Land

rights of the Petitioner; the Council refused argquments and

paint was peeling and flaking from inside and outside of tte precerty,

was set forth under Section 203.2. Thi- Section states in part as Use Map which determination was confiraed by the Circuit facts presented that the Church parking lot at the cornexr of

shutters were hanging loose and falling from the outside of <Ze property,

. Co f ty. : ’
Follows urt for Baltimore County Subseguently, the Feople's Central Avenue and Chesapeake Avenue was an illegal use as

sidewalks and pathways were loose and cracked, the rocf wzs lez izz, the

"This R-0 zoning classification is established, Council for Baltimore County toock an Appeal to the Court of.

pursuant to the findings stated above, to accommodate
heuses converted to office buildings and some small
Class B office buildings in predominantly re.idential
areas on sites that, because of the adjacent
commercial activity, heavy commercial traffic, or
other similar factors, can no longer reasonably be
restricted solely to uses allowable in mederate-
density residential zones. It is intended that
buildings and uses in R-0 zones shall be highly com-
patible with the present or prospective uses of nearby
residential property."

presently constituted; the Council refused tc remedy the

railing on the inside of the property leading to the secon? Fl-cr was i
- f i
Special Appeals of Maryland where the Court cof Special illegal parking lot at the Church property as aforesaid by

locse, water and flooding conditions existed in the basemezt, s: _tEiery

Appeals reversed the Circuit Court for Baltimore County on

corrections to the proposed map; and the County Council was

wWas overgrown, rainspcuts were bent, cracked and falling f—om ==

such decision.

otherwise guilty of error in its determinations relating to

preperty, and the property was generally crumbling in a stzze <f <iz- It 1 mpo n o tote tha he Court of Specia
: s imp t p

. , ttant t that t r £ ial the subject property under the Land Use Map of 19$88.

repatir. Appeals did not find that there were insufficient facts to

The Petitioncr understands that the within proceeding

s T

support the issues of error, but they believed that the Board is limited to issues of error in the Land Use Map of 1988 in

property was converted as aforesaid and improved at a substactizl ex- of Appeals' Opinion did not recite the details necessary in

view of the fact that Bill #46 adopted by the County Council

This statement of legislative policy clearly covers the sub-

pense to the Petiticner. Tie present physical structure strocgly said Opinion. Therefore, the Court of Special Appeals

in 1979 limited zoning re-classifications to error aioie for

ject property as all the elemcnts set forth in the said policy relate

-

here. The re-classification of the subject property to the R-C zome

supports a residential-office use, and would be appropriate for tke decision on the 1984 Land Use Map was technical in nature and

matters within one year of the adoption of the Land Use Map.

surroundings and an asset to the community in that a residentizl-cffice not on the substance of the case before the Board of Appeals.

would be completely compatible with the neighberhood, and accomplish .
use would be limited under the law and provide a quiet and pezceful ‘ Under the Land Use Map of 1988, the Baltimore County

a just and equitable zoning. The error-in the Land Use Map of 158D amd

atmosphere in-direct contrast to the noise and disruption to the Council continued to compound previous errors relating to its

the changes in the character of the neighborhood substantially support

community caused by the prior transients when a boarding house existed Land Use Maps, and its conclusions relating to the subject

the re-classification requested.

at the property. property contained new errors in procedure and substance.

These errors included the failure on the part of the

No reasonable and appropriate residential use can be mace cf

the property in view of its proximity to the Chesapeake Building and the County Council to recognize the continuing trends in the

other commercial uses in the block in question,because of the commereizi first and second blocks west of Bosley Avenue for commercial

uses, the Council continued to “spot zcone™ the subject

-

parking lot across the street from the subject property and because cf

the changes in the character of the neighborhood due to the new'"Residen-
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i Office of Plauning & Zoni:g
ey Towson, Maryland 21204
§ (301) 887-3353
J. Robert Haines
Zoning Commisslonns
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F& 8 Limited Partnersh'p

L I Y e o A NOTICE OF HEARING

i - CERTIFICATE OF PUBLICATION | PETITION FOR ZONING RECLASSIFICATION 307 W, Chesapeaks Avenus
s k fbm“l!ln N , . ‘ o . _ Towsan, Maryland 21204
- e : ;Mm‘mm Am . ’ ) !
S [ - cm— T S ' ' Patition for Zoning Reclassification .
- : : Polion e . : ATTN: HOWARD L., FREY
: : -: .- : cﬁwm !-“at'f . . m“rsox‘ &m- %} 3 . 1& . ? Case Number: (R-89-459
A, S'SVEJWO’S.’ o , ) - _ i ' o . §/5 W. Chesapoaka Avenue, 95' E of /1 Flordia Aveoue
: ; : - oA Flonida ' . . . : !
RN - * 1::;:' W:)"“".-“' ' S THIS 1S TO CZRIIFY. that the annexed advertisement was Petitioner(s): F&8 Limited Partnership Re: Petition for Zoning Re-classifirmtion
P * Fas L .. ‘ 7 ; CASE NUMBER: CRB9-459
SRR S ” e ESCRIPTION f"&m—‘ - published tn TOWSON TIMES, a weekly newspaper publishedin - ;a)’: W. Cheseapesks Avenve, 35° E of ¢/l Flordia bvenue
_ D TN i onE 3 - . . S : H. Chesapoake Avenue
CERTIFICATE OF POSTING _ SEPUNINRPRP R T DISTRIGT. = Towson, Baltimare County, Md., once in each of _@__successive 9th Electica District - 4th Councllmanic
ones DEPAKTIMENT OF BALTWORE CMNTYPa 2 &7 — 22577 - R T - —W . Ol 95. o Hearlng Scheduled: November 15, 1389 | %
. S e Sl = ;] Beginning for the - : ) : i ¥ . 1 YENUE,
Towsn, Moryland e point-on the o Jii’:‘: wec}:s. the first publication appearing on .19 a?_. . ] Eac:lln'ltliﬂ m:autz?nmc ﬁga n?w wﬁ? u::s»m: A \%)
3 1 — o 2L FI y L m:mmm“' 55 foot E R : Baginning for the sama at & polat oo the south side
SRR 7# Date of Posting = b ‘ ’ e ' %“M“&wﬁ . of ¥est Chesapaske Averiue, 60 feet wids, at tha disteace Dear Petitionar{s): \ \:)
District- -‘--"“‘"-Za 2 ¢ actlpontn . e i :‘%‘I:j.ml u.%l; Py dt-ia : of 95 fast more or Jest messured sasterly nlmp the P
. oS . b Chesapsake ’
R * e Avenua . ka A trm Uwa toriing
L Posted for: M ﬂ,ﬂéﬁ«,@” P S P L Ll by l S ) Minutes Esf'."'si%"”,_."'“g TOWSON TIMES, ) south side of Wast Chesapedls Avarie om
Petitioner: ____7?__"_,.4__4_ - e et ? Py £ R : . ‘“WC he f"" u.::du Woel . of Florida Road rumning thence and binding en the south This is to advise you that $973.89 " 1s due fqmww——-'—_""—"
Rk S/L 7z ladie  Oerres 4 LoD iyt to e ' outh 13 Degrees 26 Minutog " ST 31de of Wast Chesapeaka Avenva South 76 Deprees 23 This feq pust ha petd tems——— =" "
o Lecation of PNP"“T--""Z"‘ = P el B Dogross 23 Mrenes yeoh, 78 & ' o | -
i -?5 5 y Z VTN (‘ 38 7 v %"ﬂ L P S . BN " faed “meag . f-.e ; N : Minutas Enat $5.00 fast thence learing the seath side
Lo %,4-._- ,/:.e 51-?’ - - S Clusorfes le, lreprrels e Datred Eazt 125,00 foat 10 the ' ' of Mest Chasapaake Averwe and runaing Sosth 1) Deprees Baltimore CUU{“')'
L d Hoa of &‘;,V ;‘é"j J_»VJ Jo7Z K AT o LonE o aning 0.16 acres of land, Publisher : v O '26 Minutas West 125.00 feat North 76 Degraes 13 Minetes Zoning Com“::fm"er Accuant: R-001-6150 1 :
Loca Signs-. ==~ e RSN - Pathi v Office Building -
e e ——— - —————e eSS ST R -.“'- R ' N ok Nast 65.00 faet and North 13 Oegrees 26 Mimutes fast f:’;*:“':ﬂ gunpukc Avenve -y Number N_q 7 e
L B e mememee———an RGN T 1000 AW vl _ ; y 125.00 fast to the place of begiming. Towson, Mor) land 21304 :
T ——— e e r———e eSS TSSO o y N ., NOV. 15, 1989 . i :
. ew———— -y - L . R . LOCATION: : . ) ' \ - Y
Remarks /zﬁ\( M o mm__4_/.___{_,__Z:-__._------ S County Ofice By o ; : Containing 0.16 acres of lend, mors er less, - C) - - %
' l,:_‘; Posied by _«Z.l.d,07-2 et e e o m e T ) ’ Towson, am’_m ) . : - )
¥ 97_. - © . WILLAM T, RAGKETT, : : g Date
f Fumber of Signst ‘ . ‘ n}hm"%‘;*’oﬁ““w! ."L"'" ! ; _ ~ RRIEA L
S T ! 5.5 to an R0, 200, }1 R R IR ‘.;'

Petiticn Lo reclassify the property frum an p.R.
pRlce
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FURL LG ¢ {Eiad7 Leies
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oo FOGTE tH, GTGHS
= - IO gL s 273,89
.li - : .' :. ‘{ Il-:I t—
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ATES WEDNESDAY, HOVEMBER 15, e |
I:..OCATIOR: Room 301, County office Bullding, 111 H. Chesepeaks Lo

Avenue, Towson, Maryland 21204

WILLIAM T. HACKETT, CHAIRMAN

County Board of Appeals B133esasatT3F0i2 220aF

Baltimore Cownty

B

Please make chatks payabla 10

anier Velidation:

PETITION FOR ZONING RE-CLASSIFICATION
SPECIAL EXCEPTION ANDJOR VARIANCE

‘ TO THE COUNTY BOARD OF APPEALS OF BALTIMORE COUNTY:
The undersigned, legal owner(s) of the property situate in Baltimore County and which is

CASE N GroCG=CRa
Pecple' \FPoUNSET == 4
Southland Hills Impr%. Essoz., &t

Ty e - 3 described in the description and plat attached hereto and made a part hereof, hereby petition (1)

gggg‘f?g Fgoasggijg gggffg g;;‘?‘:’ T AFFEALS : that the zoning status of the herein described property be re-classifed, pursuant to the Zoning Law
’ el {TFRCT & TRAN3- K ) .

of Baltimore County, from an _.D.R. 5.5 ____ P zope to an _Residential Office ..

CRIPT FILED IN TEZ ABOVE-ERTITLID ZisT
AND ZONING COM*ISSIONER'S FILT § Zix=TT8

. zone, for the rzasons given in the attached statement; and (2} for a Special Exception, under the
i said Zoning Law and Zoning Regulations of Baltimore County, to use the herein described property,

_-..__.._.-__...._......_..__.._____...-__-__..___-_..--—--—__......__._---__.....,-..-_-,..,...________....

Date: L)))mf/zc ________________________ e R
! and (3) for the reasons given in the attached statement, 2 Tarian-» f~om the following sections of ]
( the Zoning Law and zoning Regulations of Baltimore County: Baltimore Count:V o
Department of Fublic Works
Exhi Bureau of Traffic Engineering
Sea " ibit A" for the reasons for the Petition cx:t'_lmed herein. %:::nBMar)uﬂ%gg%m V

NOTICE OF HEARING (301) 88573554

| . R e o : Petition for Zoning Reclassification
Fom CAS ' —_ / Case Nusber: (R-83-459

' BT T e e - - ~ 5/5 . Chesapeake Avenue, 35 E of c/1 Plordia Avenne
T z TRy ’
CIRCUIT COURT FOR BALTIMORE COUNTY Kathy Rushton — 887-2660 Vi BALTIVORE ST i Putitioner(s): F&S Limited Partnership :
Jury Assignments—Civil d A COUNTY, MARYLAND -
ASSIGNMENT OFFICE General Settiement Conferences OFFICE OF FINANCE - REVEN No. G3B934 | 1111 L
- UE DIVISION 7 Mr. William Hackett .
Irene Summers — 887-266C COUNTY COURTS BUILDING \ - MISCELLANEOUS CAS : . : .
ALl . H RECEIPT Chairmman, Board of Appeals Dennis F. Rasm
Civil Assignment Commiszioner 401 Bosley Avenue o R ' / / _ . - Petition to reclassify the property from an D.R.-5.5 to an R.0. zome. County Office Building nris d‘?muss_en
P.O. Box 6754 *  Tina Campbell — 887-2661 - oare__2 /) (5T rccomnr_ G615 ~con Towson, Maryland 21204
Towson, Maryland 21285-6754 Non-Jury Assignments—Civil - ; . :
ary! Specialrgenlement Conferences _ I . A \ - jtimore County Code.
) : : : . . - . . . ' Zaning Reclassification le 1 il - October,
TO: April 23, 19%0 ) _ : " _._- : . ) ) amounr_$ / 00; o0 = . Ya] Exception and/or Variance, TINE: 10:00 a.®. ' Ttem No. 9 Cycle April ¢ 1983
Johr C. Muzphy, Esg : : - . — . '*{are to be bound by the zoning . i '
. RO 7{7/01‘:.'1\/ S. SAC?.J (2o - the Zonng Law for Baltimore DATE: WEDNESDAY, MOVEMBER 15, 1989 - . Property Owner: F & S Limited Partnershipn, i
County Board of Appeals, : / 7 D — : Room 301, Comty Office Building, 111 W. Chesepeake TP ' Howard Frey G.P. - T w
° 1 /o / 77 | TR & 2 Towson, Maryland 21204 Iocatm:on” ing Date: R83-459; November 15, 1989 A ] '
B .- ! ] ; - venue, , i : . . dﬁsagmke a2nue ¥
Arnold Jablon, Esg ; FOR:L Pof 53 Be7 (‘/wa%._qc?[(- /ﬁ”(—('-.;‘ z;? ogo;‘lgrida Avenue Av ’ i
i SR \/(_(3/' : Existing Zoning: D.R. - 5.5 1
: _ _ A Election District: 9th
#arry S.Shapiro, Esq e 9 . b BYSCavmenine v in . . y Oouncilmanic District: 4th
. 'l s . ! : - Me H -
Phyllis Cole Friedman, Esq . 3 f‘i o ' vt - Powc- AcENCY m:;'_'::;:: O SIGNATURE OF cAsHIER ! Pmpssed Zoning: g.(]jf
Feter Max Ziomerman, Esgq - n? @ A :
G =mor cc:  Harry S. Shapiro, Esq. x .
- _ = §§§ / ____________ e emmem mmeeee mmem N F&s i-n:'ited Partnership 5 Dear Mr. Hackett: 3
RE: Xon-Jury 90CG984 SOUTHLAND HILLS IMPROVEMEKT ASS0. ET.AL. ¥YS. BOARD OF APPEALS 0¥ BALT0,.-€0. City and State Signature People's Counsel o o
e A Board of Appeals The existing D.R. ~ 5.5 zoning is expected to generate approximately
12 trips per day. The proposed R.O. zoning will generate approximately

. ¥r. AL. Attorney for Petitioner:
. (¥ ] - Y
HEARING DATE:  yyugspay, AUGUST 2, 1990 @ 9:30 A.M. _ ' 9y 55 trips per day. ’
¢
This site appears to be too small to provide a driveway and entrance

to meet county standards.

ON THE FOLLOWING:  APPEAL: Z hours - e 21208
Icwsmlf !BI’

. S - o e = S e o e

City and State

THIS IS TO ADVISE YOU THET YOO WILL BE BILLED BY THE ZOMING OFFICE FOR ADVERTISDIG AND POSTING COSTS
WITH RESPECT TO THIS CASE APPROXIMATELY A WEEX BEFORE THE HEARING. THIS FEE MUST EE PATD AXD THE
STGN AND POST RETURNED TO THE ZONTRG OFFICE ON THE DAY OF THE HEARING OB THE ORDER WILL NOT EE

Please see the below notations.

_400 W. Pennsylvania Avenue __________  Name, address and phone number of legal owner, con-
. - R Address tract purchaser or representative o be contacted ISSUED. )
UPON RECEIPT OF THIS NOTICE: Counsel shall contact each othes immediatcly 1o conform calendars. Claim of not receiving notice will nit Towson land 21204 ] ]
* : Mary —— ---HARRY S5._&HA - —wm—————— . .
il S fucpiutnl petdiefin U s S5.-SHAPIRO, - ESQUIRE- Mi e.l s, E‘ gan
Traffic Engineer Asscciate II

City and State

Attorney's Telephone No.: {301) 825-0130__ ..-{301) 825-011Q,_4D0 W. Pennsylvania Avenue
(2:5” Address Towson, MD 21204  Phooe No.
hbl I VRN

constituie reason (or postponement.

If the above Hearing Date is not agreeable to any counsel, a request for a postponement MUST BE MADE IN WRITING to the Assignment Office AS
SOON AS POSSIBLE, with a copy to all counsel involved. POSTPONEMENTS PRIOR TO 20 DAYS OF TRIAL should be directed to the attention of - *
Irene Summers. POSTPONEMENTS WITHIN 20 DAYS OF TRIAL must be made to the attention of the Drrecior of Central Assignments-Joyoe Grimm-887-3497.

~

BABC —-Furm 1

SETTLEMENTS: !f a settlement if reached prior to the hearing date, the Assignment Office must be notified immediately. All settlements must be put
on the record if no order of satisfaction is filed prior to trial. :

L Vi ot N Ry o g

s ————— e —— o,
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Baltimore County

Fire Depaitment

Towson, Maryland 212042386
494-4506

Psal H. Reincke
Chief

William Hackett
Chairman, Board of Appeals

Office of Planning and Zconing
Baltimore County Office Building
Towsecn, MD 21204

5 = Dennis F. Rasmussen
Re; Property Owner: F8S Limited Partnership, Howard Frey G.P. County Executive

location: S/S W. Chesapeake 2ve., 23' E cf centerline Florida Ave
#307 W. Chesapeake Ave.
Item No.: Nine (8) Zorning Agenda: 4/8%-10/89

Gentlemen:

Pursuant to your request, the referenced rropesty ras been surveyed by this
Bureau and the camments below marked with 2n "X® 2re apclicable and required
to be corrected or incorpocrated into the final gzlans for the property.

( )} 1. Fire hydrants for the referenced property are required and shall be
located at intervals or feet zliors 2 zpproved road in accogs 2
dance with Baltimore County Standards as muklished by the Dcparth:g-nt

of Public Works. = ¢
= e
— "M
{ ) 2. A second means of vehicle accesr 'g reciired for the site, -~ 3
i s L3
| { )} 3. The vehicle dead end condition shown 2t 5 3
'i-D .
EXCEEDS the maximam allowed by the Fize DegarTient. s
)

{ ) 4. The site shall be made to comply with 21l zzvlicakle parts of the
Fire Prevention Code pricr to occamency oI tecirning of operation.

{ x) 5. The buildings and structures existing o propesed on the site shall
camply with all applicable reguirererts tf t*e Neticnal Fire Pro- ‘
tection Association Standard No. 101 “Life Zafery Code,” 1988 edition
prior to cccupancy.

{ ) 6. Site plans are approved, &s Crawn.

( } 7. The Fire Prevention Bureau has rno commernts 2t this tlme.

, Noted 2nl
REVTEWER:‘:? 1Y%  Approvel: L y:
Hlanding froup 7--= sTevention Bu
Special Inspecticn Division

Tl

eau

Che Tirenit Court for BValtimore Coonty

.

T el eciraioyes
AL 494 2087
IN THE MATTER OF * iN THEE
) + F & § LIMITED PARTNERSHIP * CIRCTIT CCCRT
: , * FOR
* BALTIMCORE COUNTY
B * CASE NO. B85 CG 2151
—;t': E ] * * * * * E L L 3 *
ORDER
BN _ WHEREAS, the Court of Special Appeals of Marylend reversed

= the Order of the Circuit Court for Baltimore County by its Opinion

1

oot filed October 26, 1987; l
‘ o IT IS THEREFORE, this 6 1 day of January, 1988,
o . ORDERED, by the Circuit Court for Baltimore County, that the

Order of the Board of Appeals of Baltimore County, dated May 16,

1985, be and tke same is hereby REVERSED.

JOHN GRASON" TURNBULL, I1I j

JUDGE
T Copies sent to: Peter Max Zimmerman, Esquire
o Phyllis Cole Friedman, Esguire

Harry S. Shapiro, Esquire
John C. Murphy, Esquire

AN

\ FIL=ECD Jay- 51908

SOUTHLAND HILLS IMPROVEMENT ASSOCIATIGN
OF BALTIMORE COUNTY, INC,

BEFCRE

LT

IN THE MATTER CF
F. & S. LLIMITED PARTNERSHIP

RE: RECLASSIFICATICN FRCM
D.R. 5.5 to R.O. ON PROPEATY

CCUNTY BOARD OF APFEALS

AUTHORIZATION 10 SUE A, SCHENNING TO TESTIFY ON BEHALF
OF THE SOQUTELAND HILLS IMPROVEMENT ASSCCIATION OF

TOWSON, MARYLAND 21204

e T o AL L b LOCATED ON THE SOUTH SIDE CF : oF

BALTIMORE COUNTY RELATIVE TO F.& S. APPLICATION . WEST CHESAPEAKE AVENUE, 95 FT. :

BOARD OF APPEALS NO, B89-459; NO,9, CYCLE 1 : { EAST OF THE CENTER LINE CF : . BALTIMCRE COUNTI .
: Resolved: That at the Annual Meeting of the Southland Hills FLORIDA AVENUE i

Improvement Association held on June 4, 1989, it was decided by the
Association that responsibility for review and action cn all zoning
matters for the period June 4,1989 through June 30, 1990 be placed
in the Board of Directors consisting of the following menbers:

gth DISTRICT No. R-B6-340

1. Attached is a resolution adopted at the Association's
annual meeting placing responsibility for review and action o=
zoning matters with the Board of Directors of the Associstion;

Officers OPINTION

2, Sue A, Schenning is a duly elected member of the Board of

Directors of the Association; President: Sue Schenning This casc csmes before tl};.s Bocard on a Petition %o reclassily
Vice President: David Cox = n -
3. The Board of Directors has resclved to cppose the Recording iecretary: vince Nesline the subject site frem DR 5.5 classification to R.O. c¢lassificaticn. The
application of F.& S. to rezone the property known as 307 W. Corresponding Secretary: Toni Krometis
ngsapeake Averue from D.R. 5.5 to Rg. d d ¥ * Treasuger: g o Ginny Dorfler * property's address is 207 W. Chesapeake Avenue and contains scme 156 sgres.
Past President: Tim Kolarik

I hereby affirm that the matters and facts stated Lereiz are Case was heard this day in its entirety.

true. ¥

Attest:?;ﬁz/ﬂgzgaﬁm_é 'al. 4 . %‘M‘ﬁ,
ince Nesling Secretary Sue A, Schenning, Presiﬁat

Directors

Trere is a long and unusual history to the prcperiy 0'-':‘.:':"'5:

Leigh Barrett
Vince Nesline
Andy/Fran Bolton
Ginny Dorfler
Vivian Woodward
Stephanie Diraula
Brad Waters
Mindy Roche

attempts to asquire the necessary zoning to use this property 2s they wisrn.

f smi

This history, by its very nature, is part of this Board's consideraticn ¢f thl

petition. Consequently, we telieve a condensed version of this histery ils

necessary. Presant cxmers purchased this parcel in the surzer of 1579, At

Martin Eb s ey o .
Toni Krometyis that time, there was penfing cn the site, a petitican to reclass.fy the sit
Steve Perry

Ly

r
A
L3}

Wilbert Boehm from DR 5.5 to DR 15, with a Special Exception to allow office use. 3uc

Eric Fondersmith
Asa Grammes
Charles Culbertson
Robert Mualler
Kay Turner

at that time, the appropriate zoanlng procedure. The Special Excepticn and

- Reclassification wera granted, affirmed by the Board of Appeals and appsz.ei Lo

the Circuit Court, which affirmed the Board of Appeals. The building, 3

AS WITNESS OUR HAN JUN. . is
DS AND SEAL THIS FOURTH DAY OF E, 1989 time, was completely renavated at considerable cost and an occupancy perz.c

ATTEST: The Southland Hills Improvement Association

Secretary : Pres 1dént. z ;

obtained and office use Sesun. In the interinm, however, a timely apzezl ¢l the

Circuit Court's cecisicn was taken. Wnile said appeal was pepéling, the 1535

-

i
1
3

Comprehensive Map process was completed. Since the aprezl was penclin
singe the oft;ice use %a2 started, this site was not noted as zn issue in

1980 map process, and during sald map process the properiy was once agzalin

classified DR 5.5. Thereafter the Court cof Special Appeals reversel Lihe

_ . | I I e
Wounty Board of Appeals of Paltimore County ez AVmERIN TR
ROGM 315, COUNTY GFFICE BUILDING 52 £, ™S ol e
rowsow.MAMANDzl?ti ) * Tz ebTR TN B2z
o \ e == L’/ﬂ-"—h'\ T L i fR-89=4
. o -~ ’?' RN - - 59

Genzns 'Cd A s i 1L - Item #9 e

s LIMITED PARTNERSHIF Cycle I - 1089 i

. P

5/S W. Chesapeake Avenue, 95' E of C/L

th i
Florida Ave. (307 W, Chesareake Ave. ) 9th Election District

Southland Hills Improvement Rss2C., €1 B v
4th Councilmanic District

. ”0 L ‘-.._: .
J'(‘,:n\“"-‘ ;o 408 Dixie Drive
2[2‘74 W‘;’K ‘-’\4 Towson, MD 21204 DoR.5.5 to Ro.

3

TR

]

0.16 acres

; March 1, 1989 Petition flled,

The Cirenit Gonrt for Waltimare Countg .

: arry S. Shapiro, Esquire Counsel f t

| 400 W. Fennsylvania Ave. or fetitioner l/
' Towson, Maryland 212C4

825-0110

TOWSOM, MARTLAND 21004
—t RO abs- 2847

IlIl!lu!“&!ili“!ul‘!i“ul”'l-.ll“uu‘n“'hu‘

F &3 Limited Fartnership Petitioner
c/o Howard L. Frey, General Partner

307 W. Chesapeake Avenue

Towsen, Maryland 21204

v et magan L

N TET MAOTER COF
= i * CASE NO. 86 CG 2151

T &S LV ARTWERSHIP -« -
James Earl Kraft

Baltimore County Board of Education
940 York Road, Towson, MD 21204

- L * * * * * * L * * * * - -«

&« ®*

OPINICHN AND ORDER .

&onss 56

Cormty. _
‘On May 6, 1986, the County Board of Appeals, hereinafter referred to as
"oozrd,” granted a petition for reclassification for a property known as 307 W.
Chesapeske Avenve from "D.R. 5.5 to R.O.," saving and excepting a five-foot bufler
that reeined D.R. 5.5. - : :
T+ is eminently clear that this Court's scope of review is a question of »
whether ar not the acticn by the Board is arbitrary and discriminatory or is it
fairly debatable.
There is no doubt that the Board granted the re-zoning pursuant to authority
properly conferred uwpen it. The Court, as set forth in Bovce v. Senbly, 25 M. Are.
-t at 43, mest find strang evidence of exror to make the issue of mistake in campre-
hersive zoning fairly debatable, and if there is no such strong evidence, then
the Board's action is arbitrary and capricious.
The testirrny in support of the exrror came from a Mr. Howard L. Trey and a
Mr. Paul Cooper, a real estate appraiser. There were exhibits presented of changes,
such as photographs and, along with the testimony, were cited as evidence of errcr
ard change. The Board in its cpinion after considering all of the eviderce,
including the physical aspect of the property, found that the D.R. 5.5 classifi-

caticn was error.

\(\/g& FlL 3 jan1 27

Docket Clerk - Zoning
Arnold Jablon, County Attorney

oo Vo — - Soulh lhacd Wb Lo A5

L3

" e Cour: has reviewed the file, read the transcript, heard argument of o f Fhyllis Cole Friedman People's Counsel &
°  commsel, and is prepered to rule on the appeal filed by the Appellants, Soutfland -~ ; . _ B P. David Fields

Eills Irgrovement Association of Baltimore County, Inc., Eugene L. Kibbe, Jr., o County Foard of Appgals of Ballimors County - MM e Pat Keller

=T _ ] ROOM 315, COUNTY OFFICE BUILDING £E2 @ el H I W J. Robert Haines

and Paillip M. Kenney, and cn an appeal filed by People's Comnsel for Baltimore TOWSON, MARYLAND 21204 £ A :s:‘ﬂ}f- 3 o Ann M. Nastarowicz i g

o =3 Javim 30 21 2 James E. Dyer o i

\&;)/ i85343 - . Z
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a licable to Count Council le islation do not appl in the
conpstituents. This evidence was uncontroverted before the PP Y & PPEY.

case of the zoning considerations in this case. This serious

Board of Appeals, and was never touched upon by the Circuit discussed herein, and then could provide this Honorable Court

issue was: never discussed by the Circuit Court (although

I HEBEBY CERTIFY that on this _Z day of September,

Court, or in this Honorable Court's Opinion. On page 12 of with a ‘better record in the event an Appeal were. taken to'

| fpresented), and was not - touched ‘upon in thls Court's Opinion.'

the Appellant-;:grief, facts relating to the plebiscite were 19?1 a copy of the aforegeing Motion for Reconsideration was o

“_this Honorable.Court once again.p Tnis procedure would be'

We can appreciate that this Court was directed by the - : mailed to Peter Max Z , E: '
established without contradiction and cases were cited, PP y falr to everyone concerned beoause it would give the . : e ax Zimmermar, Esquire, Deputy People's

including Mayor and Council of Rockville v. Cotler, 230 Md.

335, 187 A.2d 94, which clearly stated that a zoning decision
based upon the plebiscite of neighbors is not permissible.
We believe that this issue should have been treated by the
Circuit Court which wouid have provided this Honorable Court
with a serious and important issue for its ronsiderat. . i

7. Another issue which was not discussed by the
Circuit Court, although submitted to the Circuit Court for
consideration, was the issue of the "{lcating zone" discussed
on Page 18 of the Appellant’'s Brie”. The theory in the case
law cited on said page and fo. lowling wWas that Rules
applicable to a statute creating a *ficating zone" were not
subject to the same rules 2s znder other zoning

reclassifications. The case cf Knudsen v. Montgomery County

Council, 241 Md. 436, 217 A.2d 97, stated that the "mistake
change" rule does not apply in considering reclassification
of land applicable to a floating zone. In the case at bar,
the underlying zoning remains the same, btut the "residential-
office zone" is merely a flecating zorne which gives the
property owner the right to limited cffice use in a
residential zone. Therefore, if the thecry <f the "floating

zone® is applicable in the case at bzr, tZe presumptions

5/3737 - Court of Speclal Ap.ls AFFIRMED Circuit Cours .
which REVERSED C.B. of 4.

#R-89-459 (F & S Ltd. Part.)

) 0F ATEALS

RUCDIVED
counTY BUARY

g1 AUG -6 it [: bl

CRREPCRTIEI

IN THE COURT CF SFECI22

CF MRRVIIND

No. 1€15

September Terx=, 1850

F & S LIMITED PARTNERSEI? [

PEOPLE'S COUNSEL FOR EAL”' <E=
COUNTY, et al.

Moylan,
Wenner,
Motz,

PER CURIAM

Filed: August 5,

-Appellee to the zoning history involving the subject
property. chever, as this Court pointed out in its Opxnxon,
every Land Use Map is a separate case with new facts and
circumstances surrounding the demands, and requirements for
comprehensive zoning every four years. | |

'8.’ We attempted in this Motion to give this Honorable

Court an overview of the serious 1ssues which we believe were-

not treated in this case, If the Circuit Court would havefs'

discussed these is. ues in its Opinion we believe that this

Honorable Court would have had a better record to review. In
the absence of that Record, we believe that the Appellant was
prejudiced in the consideration of these 1issues before this
Honorable Court. However, the Maryland Rules provide an
appropriate procedure in order to accomplish justice in a
case such as exists here where the Circuit Court on the
Appeal, failed to exhaust relevant issues in the case. Under
Maryland Rule 8-604, this Honorable Court has various
alternatives for a disposition. Under Sectieon (a)(5), this
Honorable Court can remand the action to a lower Court 1in
order to have various issues reviewed which were not
reviewed, or discussed, by the Circuit Court. This would
accomplish substantial Justice in that the Circuit Court

could then amplify i¢s review on the relevant izsues

The appellant, F & S Limited Partnership (F & S), is ncthing
if not persistent. For the fourth time, it causes to be btrougk:
before us essentially the .ame question. For the fourth tize, we
return essentially the same answer. The current appeal stexs

from an order by Judge Joseph F. Murphy Jr., in the Circuit Cours
for Baltimcre County, reversing the decision of-.-the Baltimcre
County Board of Appeals (Board) to rezone appellant's property
from Density Residential 5.5 (D.R. 5.5) to Residential o©office
(R.C.). F & S contends that the lower court errede-
1. When it reversed the Board of Appeals

decision to grant the rezoning

application; and

when it failed to dismiss all of the

appellees when it dismissed Southland

Hills Improvement Association of

Baltimore County, Inc. (Southland Hills)

for lack of standing. -

F & S purchased 307 West Chesapeake Avenue in the summer of
1979. The property, which comprises .16 acre, lies in the block
between Florida Avenue on the west and Bosley Avenue, one of ‘the
widest and most heavily travelled roads in the Towson area, ca
the east. Located in the Southland Hills neighborhood, it is
situated immediately west of the line marking the dQivision
between D.R. 5.5.and R.0. zoning. Across West Chesapeake Avenue,
to the north, is a church which is also in the D.R. 5.5 zone.
Twe church leases its parking lot as commercial parking during
the week. To the east, directly across the zoning line, at 303
West Chesapeake Avenue (the Chesapeake Building), is a five-stcry

office building, and other dwellings converted to offices. Tao

opportunity for truth to be explored on the issues raised‘

herein. If the Appellant is wrong on these issues,‘aod a

legal foundation is provided by the Circuit Court based upon

a study of the Record before the Board of Appeals, then

justice would have been done.

SHA .
400 W. Pennsylvania Avenue °
Towson, Maryland 21204
(301) 825-0110
. Attorney for Appellant

. POINTS AND AUTHORITIES

Article 66B Section H4.08 of the Annotated Code of
Maryland (1988 Replacement Volume)

Ginn v. Farley, 43 Md.App. 219, 403 A.2d 858

Southland Hills Improvement Association v. Ralne,
220 Md. 213, 151 A.2d 734

Mayor aad Couneil of Roeckville v. Cotler, 230 Md. 335,
187 A.2d 9%

Knudsen v. Montgomery County Council, 241 Md. h36, 217
A.2d 97 '

Section 230 of the Zoning Regulaticns for Baltimore Co.
Maryland Rule 8-604
Maryland Rule 8-605

the west and south is residential housing, with the exception cf

the nearest house to the west  at 309 West Chesapeake Avenue.
That house is occupied by an attorney and his wife; a special
exception has been granted permitting an cffice therein so long
as the residential usa continues. -

In 1976, the Baltimere County Council, as part of its
quadrennial comprehensive zoninq, placed 3067 West Chesapeake
Avenue in its present classlfioafion, D.R. 5.5. Shortly after
acquiring the property in 1979, F & S filed a petition for a

zoning reclassification with . the Baltimors County Board of

Appeals. On April 24, 1980, the Board of Appeals granted F & S

its requested reclassification, ~ruling that the cOunty COuncil
was in error in its 1976 zoning determination with respect to the
property. The People's Counsel for Baltimore County appealed to
the circuit court, which affirmed the ruling of the Board of
Appeals. People's Ccounsal then filed an appeal with this Court.
In an unpublished opinion in the case of Pecople's Counsel
fo. Ba-t more County v. Howa L. Fre et a (No. 1352, Sept.
Term; iz?0, filed M2y 4, 1981), we overruled the circuit court
and held that the Board ' of Appeals had Dbeen arbltrary and
capricious in its determination that the County Council's 1976
zoning determination had been in errocr. The issue on that appeal
was whether the Board of Appeals had any adequate basis for
concluding that the County Council's comprehensive zoning map of
1976 had made a "mistake" when it placed the D.R. 5.5 zoning
classification on 307 W. Chesapeake Avenue, just as the primary

issue on this appeal is whether the Board of Appeals had any

Counsel, County Office Building, Towson, Haryland 2i20u, and

John C. Murphy, Esquire, 516 N. Charles Street, Baltimore,

Maryland 21201%.
. pr—

At¥orney for Agpeliant

adequate basis for concluding that the County Council's

comprehensive rezoning map of 1988 had made a "mistake" when it
reaffirmed its placing of the zoning classification D.R. 5.5 on

307 W. Chesapeake Avenue (just as it had, in the interin,

repeated that zoning reclassification in the comprehensive
rezoning maps Jt 1980 and 1984).

In terms of the controlling law, we repeat here what we said
there. Our inquiry is limited to whether the action taken by the
Board was "arbitrary and discriminatory or fairly‘ debatable.”

Trainer v. Lipchin, 269 Md. 667, 672 (1973). That inquiry,

however, is subject to the equally basic maxim that the task

presented to one who seeks to overcome tha strong presumption of

the correctness of original zoning or comprehensive rezening "is

manifestly a difficult one.” Stratakis v. Beauchamp, 268 HMd.
643, 653 (1973).

Boyce v. Sembly, 25 Md.App. 43, 51-52 (1975), spelled
the criteria for determining when an actual zoning "mistake"
been made by the appropriate legislative authority:

"It is presuned, as part of the
presumption of validity accarded
comprehensive zoning, that at the time of the
adoption of the map the Council had before it
and did, in fact, consider all of the
relevant facts and circumstances  then
existing. Thus, in order to establish error
based upon a failure to take existing facts
or events reasonably foreseeable of fruition
into account, it is necessary not only to
show the facts that existed at the time of
the comprehensive zoning but also which, if
any, of those facts were not actuvally
considered by the Council....Because facts
occurring subsequent to a comprehensive
zoning were not in existence at the time,
and, therefore, could not have been
considered, there is no neceusity to present




evidence that such facts were not taken into
account by the Council at the time of the
comprehensive zoning. Thus, unless there is
procbative evidence to skow that there were
then existing facts swhich the Council, 1in
fact, failed <to  take intoe account, or
subsequently occurring  events which the
council could neot have taken into account,
the presumption of validity accorded to
comprehensive zoning is net overcome and the
questicn of errcr is not *fairly
debatakle.'...”™ {citaticns and footnote

omitted).

See also Howard County v. DoTrsev, 45 ¥d.3pp. 692, 703-704 (1980).
The primary fact relied upcn by the Board of Appeals in

finding a mistake on that earlier cccasion was Tthe precise
location of the subject lot ircwediately rext to and literally in
the shadow of the five-story Chesape2ke 3uilding." ., peinted
eut = our opinion that this Zfact <f the existence of the
Chesapeake Building, in the specific ccntext of a plea for less

restrictive zoning by F & S's predecesscr in title, "was before

the County Council in 197§, in the —ontext of the comprehensive
rezaning; it was considered and re_scted.” In holding that the

Board of Appeals had been arbitrary and capgricicus, we concluded:

"That the Board disagreed with tle Ccouncil's
conclusion and believed that a tuffer 2zone
would be more appropriate dces ot mean that
the Council made a 'mistake,' as that term is
traditiconally defined.®

Although one might assume that oxr 1531 decision would have

been dispositive of the matter, F & 5 was given rcom to wriggle

whenn the County Council's cexprebensive rezoning of 1580

reaffirmed tha earlier zoning classifizatica of 1976. F &

again petitioned

zunty Council's 1980

reclassification, now claiming that the Count

apparently now exhibiting a stubbernness of its cwz,
the County Council had been guilty cf a mistake.

Because each comprehensive rezoning by the County C© il cn
its guadrennial basis affords the opportunity ts =zke a <fresh
claim that some aspect of that rezoning was a =isTake, each
petition to the Board of Appeals for reclassificaticn tzsed Upen
such alleged mistake is literally a new case. We are thus Zenied

the luxury and the efficiency cf disposing of each new claiz Ly

—esort either to res judicata or to "the law cI

doctrine. It mray well be, however, that collateral =sstocorel
could efficaciously serve this purpose, but on this ccsasizn we
chense to reach the same result by looking to the merits, as
Sudge Murphy.

n the appeal of ihe reclassification by the scard cof
Appeals to the circuit court, Judge Murphy, while sy=gathizing
with what the Board of Appeals wanted to do on the =zerits,
pointed out succinctly how-£ha limitations cabining its scipe cf
revisw 2o not permit it thafIPrerogative:

"Although the present zoning is indeed
ninappropriate,” this Court must reverse
because the Board's decision is based upon an
incorrect interpretation of law. In Zening
law, 'error' means 'misapprehension' rather

than bad judgment. There was no
misapprehension in this case.”

Openly sympathetic towaré what the Board of Appeals wanted to do
on the merits, Judge Murphy nonetheless admonished the Bcard that
a decision on the zoning merits was not one of its cptions:
"{T]he Board's decision makes much more sense
than the Council's decision. The narrow

issue before this Court, however, is whether
the factual ‘ferror' found by the Board

the Board of ippez2ls for a zoning

at the time of the comprehensive rezoning,

A

decision had been a'mistaké.' The Board of Appeals ©n that second

occasion denied F & S's petiticn and the Circuit Court for
ST

Baltimore Ccunty affirmed that decision. Following the aPPealbe'

F &S, we issued an unpublished opinion on Febrﬁary 10, 1984,

entitled F_& S Limited Partnership v. People's Counsel for

Baltimore Count et al. (No. 676,  September Term, 1383),

affirming the dedision of the circuit court in _affirzing the
Board of Appeals; on that occasion, F & S based its case -bcth
upon its proximity to the Chesapeake Building and upén the use of
the church parking lot across the street for commercial parkins
during the working day. In that opinien, we pointed out that

both of thosa factors had been before the County Council when it

made its 1980 rezoning determination:

"In this case, the subject property and
the surro nding areas were considered in the
1980 map  process. It was within tte
council's discretion to decide that tha line
of demarcation should remain the sam2 as it
was in 1976, with the substitution of R-0 for
D.R. 16 zoning. Da v, County Board of

eals © a ore Count 258 Md. 157, 265
A.24 227 (1970). The County Council
classified the subject property as D.R. 5.5
in 1976 and reaffirmed that classification in
1880. The determination is presumed correct
unless F & S proved the Council failed %to
take into account existing facts. Bovce V.
Sembly, supra. F & S attempted to produce
testimony to indicate the Council was
mistaken in the use of the church property,
and that the council erred in establishing
the line between D.R. 5.5 zoning and R-O
zoning at the Chesapeake Building."”

F & S, still unbowed, walted for the County Council I3 isstce

the 1584 comprehensive rezoning map. When the council, with the

ﬁarticular jssue of F & S's classification having been exglicitly

raised before it, nonetheless reaffirmed the D.F. 5.3 zoning

constitutes legal ‘'err>r' as that tera is
defined in Zoning law. As long as all the
material facts were knawn to the Council, the
Board cannot reverse on the basis of ‘'error.’
Legal 'error' requires ‘evidence [that]...the
Council's action was premised on a
misapprehension.' <Ceppolino v. County Board
of Appeals of " ltimors, 23 Md.App. 358, 372,
328 A.2d 55, 63 (1974). No reascnable perscn
could conclude  that there was any
misapprehension in this case.®

As we review the findings and ruli.gs of Judge Murphy, it is

appropriate to state the standard of review to be applied by all
reviewing authorities in determining whether the basic zoning
decision by the County Council is in error. ”w?hg'e iz a stroco
presumption that the County Council was correct when it
comprehensively rezoned the County in 1988. Howard County V.

Dorsey, 292 Md. 351, 355 (1982): Hoy v. Baovd, 42 Md. App. 527,

533 (1979). F & S, desiring to rezone only its property, thus
had the heavy burden of proving to the Board the basis for a
piecemeal change, which requires "strong evidence" of erxcr.

Howard County v. Dorsey, 292 Md. at 355; Pattey v. Board of Co.

comm'rs, 271 Md. 352, 359 (1974). The burden is only met <when
probative evidence shows that the Council relied upen invalid

assumptions or premises at the time of the comprehensive

rezoning.

The County Council, moreaver, is presumed to have had refore

it and to have considered all of "the relevant facts and

L)

circumstances then existing.”" Bovce V. Sembley, 25 Md. app. 43,

S1 (1975). F & S had the burden of showing those facts existing

and also "which, if

classification. F & S once again applied to thé Board of Apreals
for reclassificatien, this time claiming a mistake by the County

Council in its 1584 determination. ©On May 6, 1986, the Board of

Appeals ruled 1h1? &Vs's.favor,‘tinding‘ that thé 1584 D.R.. 5.5
classificatieon had,'indead,rbaeh in error. On January 12.*'1987,

the circuit court affirmed that decision by the Board of A@peals.

Pecple's Counsel for Baltimore County appealed to us. On Octcber

26, 1987, ws rendered ‘our third unpublished decisicn in ‘this

case, Deople's Counsel of Baltjmore County, et al. «. F & S

Limited gégtne:sgig, (No. 216, Seétémber ferm, 1987). Just as we
had 1n:1981,. we réversed the'circuit court and held that the
acticn of the Board of Appeals had been arbitrary and';apricicus.
we initially pointed out the fepetitive nature of the claim:

wrhis case ralses & question almost
identical to that raised in Pecple's Counsel
for Baltimore County v. Howard L. Frey, Court

of Special Appeals, September Term, 1980, No.
1352, filed May 4, 1981, one of thae previous
disputes betweuan thease same parties. In that
cr=e, we were- askad to determine whether a
".istake' was made in the comprehensive
rezoning of Baltimore County in 1976. The
only difference between that case and this
one is the year in which the case arcse. The
same question remains: Was a mistake made in
the comprehensive rezoning of Baltimore
County which would form a basis for the Becard
of Appeals to reclassify this property?®

We statsd on that occasion, as we shall repeat today, that
the Board of Appeals simply had a difference of opinion with 1the
County Council as to what the appropriate zoning classificaticn
should have been. The Board of Appeals stubbornly failed to give
appropriate deference to the County Council as the governzental

body authorized to make the determination. It presumed rather I3

$n§, of those facts were not considered by the Council.™
(emphasis supplied). 25 Md. App. at 51, |

The Board of Appeals based its finding of error on the
ostensible failure of the County Council to consider three
factofs. Far and away the most prominent cf these was the fact
that immediately adjacent to 307 West Chesapeake Avenue was the
Chesapeake Building =-- "an enormous five-story cffice building
with an enormous commercial parking lot.* The hard reality was
that the Chesapeake Building had been immediately adjacent to 307
We=* Chesapeake Avenue since its erection in 1964. It was a
stark and inescapable fact that was brought to the attention cf
the County Council regqularly as it approcached its ‘&uadrennial
comprehensive rezoning, that was the basis of F & S's petition
for reclassification to the Board of Appeals con all three
previous occasions, and that was a prominent factor menticned by
this.Court in all three of its previous cpinions. ‘

The Board of Appeals-also attached significance to the fact
chat commercial parkingswas permitted on weekdays on the parking
lot of the chufch located immediately across the street from 307
wWest Chesapeake Avenue. Once again, that was a prominent factor
that had been explicitly before the County County, the Board of
Appeals, and this Court on several occasions prier to the
comprehensive rezoning of 1988.

With respect to both of these factors, Judge Murphy found:

wThe office building at 305 West
Chesapeake Ave. does not satisfy the
Coppolino test. The council was fully aware
of its existence and its proximity to the

subject property. The Council had also been
apprised of the fact that Towson area workers

substitute its judgment for that of the Council. In pointing out
that the Board of Appeals' difference of opinion with tha County

council did not ipso facto render the County Council's decision
erroneous, we observed: |

"Noticeably absent {rom the Board's’
oplnion is any explanation of how thesse two
factors combine to meet the ‘'error' standard
as set out in Bovce....

Certainly the physical aspects of the site
were taken into accounit by the Council when
it zoned the site D.R. 5.5 1in 1984 and
presumably tihe Council was also aware- of
Sections 203.1 and 203.2, since they had been
passed just four years earlier. Furthermore,
neither the opinion nor the testimony cf the
witnesses who spoke in favor of the rezoning
indicates that there were any subsegquently
occurring events which the Council could not
have taken into account when it 2zoned the
property D.R. 5.5. The record is devoid of
any evidence of ‘error.'®

' For what we thought was the tinal time, we concluded:

"It is clear from the record in this case,
and from the language of the Board's opinion,
that the 'mistake/error' test set forth in
Boyce was neither met nor prcperly applied,
and as such, the decision of the Board of
Appeals was arhitrary and capricious.
Accordingly, we reverse the order of the
circuit court which affirmed that decision
and direct that the circuit court reverse the
order of the Board of Appeals in which the
rezoning was granted.”

Oour optimism was short-lived. The comprehensive rezoning of
1988, steadfastly and ‘consistently reaffirming the D.R. 5.5
classification, provided F & § with yet a fresh occasion for
claiming mistake or error on the part of the County Council. In

granting the requested reclassification, the Board of Appeals,

rent spaces on the church parking lot. The
particular uses being made of these
properties were brought to the <Council's
attention during the 1988 Comprehensive Map
process, but the Council nonetheless refused
to change the '5.5' zoning on 307 w.
Chesapeake Ave. Such a considered decision
cannot constitute an 'error!' under the Zoning
laws.™

Quite aside from the fact that the church parking lot was
not overlocked when the County Council undertook its
comprehensive rezoning in 1988, its use to accommodate Towson
office workers on weekdays cuts against the grain of F & S's
argument. Its use as a parking lot was pursuant to a special
exception granted by the Board of Appeals. Far , a speacial
exception to be granted, there must be a finding that it
nconform{s] to the plan and is compatible with the neighborhood.®
M3. Code Ann. Art. 6B, § 1.00 (1957, 1988 Repl. Vol.). See ulso
Creswell v. Baltimore Aviation, 257 Md. 712, 719 (1970) . Thus,
the use of the church parking lot had been found to be ccmpatible
with the D.R. 5.5 zone and did not, therefore, give any
indication that 307 West Chesapeake Avenue was an island of D.R.
5.5 zoning surrounded by a sea of different and incompatible
uses.

This same analysis applies to the third and final factor
relied upon by the Board of Appeals--the use of 309 West
Chesapeake Avenue, adjacent to the subject property tao its
immediate west, as a law office so long as the lawver also
remains in residence there. Once again, this was pursuant to a

special exception, the granting of which is contingent upon a

£inding that the exception is compatible with the neighborhood.
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This law office-residence CTEElnatish, along with the <church

parking 1ot, confirms that 307 West Chesapeake Avenue is solidly

ensconced in a compatibly surrouniing D.R. 5.5 environment. In

this regard, Judge Murphy fcound:

®»The speciai excepticsn for 309 West.
Chesapeake Avenue was xSt granted until after
the 1988 map process nad Leen completed.
Such a special excerticn, however, dcoes not
prove either errcr Ccr sutstantial change in
the character cf the reighbarhocd. A law
cffice is permitted cn 3G3 w-. Chesapeake only
if the lawyer who occupies 1t also uses the
property as his cT her grincipal residence,
and this special excepticn required a finding
that such use is ccupatirtle witnh those uses
permitted as of rigtt in the [D.R. 35.5]
zone."

_Judge Murphy ccacluded:

"There can be no dispute, &Lowever, ahout
whether the Council®s dezisich was or was nct
based upon a ‘misarprerensizn.' Because the
Council knew all tke zaterial facts, its
refusal to rezone the sukiesT property was
not 'in error,' and the sard's rezoning of
107 West Chesapeake Aveln : TusT s=arefore be

reversed.”

We affirm his decisien. ~rere was 03 legally sufficient

evidence from which the Board cf xppeazls cculd possibly have

found that the 1988 rezoning by e <Csunty Ccuncil was a

nmistake," as that term of art is used iz zzning law. The ruling

of the Board of Appeals was, therefcre, capricious

i -
P-"ﬂ‘

and was properly reversed by the circiit

nti i1 net us long.
F & S's second and final cententiza will nc detain g

i T »e =iwcuit court, F & S
when the current case first cane befcre 1-e frcuit '

filed a Motion to Dismiss as to 2ll =< +«=a argellants at that

g+amiing. Answers were

stage because of their ostensible lack =2

- R - v - on
filed and argument was heard befcre Juaze 3>1fred T. Brennan

F-89-459 F & § Ltd, Part, |
§/24/90 - Board of A sls

REVERSED (Murpiy)

SOUTHLAND HILLS
vs.
BCARD OF APPEALS
~ET NS

- -
.'J;‘;L.L ¢M-¢.’."~.:. ke - - -
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MEMORANDUM OPINICHN

Oon February 14, 1990, the Board of Appeals crisrsz =2z 337 Vves:
Chesapeake Avenue (the "subject preoperty") b= rezocred Zzo= "2.2. 5.57
to "R.0.". This Order was based upon the Board's factual Iinding’
that the subject property "no longer contains any value zs 3 rure
residence and to deny the owners a reasonable use ¢of the prcoperty
~rpatible with surrounding properties with commercial uses is
irappropriate and in error." (Board Opinion, page 5).
present zoning is indeed "inapprcpriate," this Court must rsverss
because the Board's decision is based upon an incorrect
interpretation of law. In 2Zcning law, "error" means
"misapprehension® rather than bad judgment. There was nds
misapprenension in this case.

The subject property is located about three blocks from tke
center of Towson and is less than a bleck from Bosley Ave., one ci

the widest and most heavily travelled roads in the Towson area. It

is on the south side of Chesapeake Ave., sandwiched between 2

SIvza,

Lt '

30 Qurver.
GIArzy 53 MNnog

13

June 12, 1990. Judge Brennan dismissed the Scuthland Hil)s

Improvezent Avsociation as a party but ruled that all sthers wefe
legitimately in the case. .

F & S's ditficulty is that no transcript was =zade of the
hearing before Judge' Brennan and nothing with fespe t to that
hearing is in éha record extract presented to us. - Judge Irennan
rendered his decision in an oral ruling from the bench which also
has not been transcribed and included as part of t:te record
extract in _ this case. We, tharefore, hav. no way of knocwing
whether Judge Brennan was correct or not. Wa are being calle
upon, in effect, to declare the winner of a nothiné-ta-na:hing
tie. That is not a difficult assignment for the law pcrni:s - mo
ties. It avoids tr» tie by allocating tha burden of proci.

Upon appellatn-review of the action of a trial cours, we
begin with the presumption that such action was correc:_ and
proper. The burden is upon the party alleging error to pcrsuagc
us that error occurred., When, among other failures &f prasi, e
have no way of knowing wﬁat happened or'why it happened, the
presunption of correctnesa is self-evidently unrebutted. Tnder

such circumstances, we hava no alternative but to affirz.

® -2- @

huge office building and a single [amily dwelling in which a lzw

office is permitted by special exception. Directly across the sireet
from the subject property is a church parking lot on which zrez
employees rent spaces during working hours. There is "5.5" zzzi=sg oo
Chesapeake Ave. from Bosley Ave. to the eastern boundary cf the
subiect property. The Council decided that the office building at
105 west Chesapeake Ave. should form the western edge of the *5.3"
zone. "R.0." zoning extends in a westerly direction from the
boundary line between 305 West Chesapeake Ave. and the subject
pIcperty.

Under these circumstances, the Board's decision makes much mcre
sense than the Council's decision. The narrow issue before this
Court, however, is whether the factual "error" found by the Board
constitutes legal “"error™ as that term is defined in Zening law. As
long as all the material facts were known to the Council, the Baazld
cannot reverse on the basis of “error." Legal “error" requires
vavidence (that)...the Council's action was premised on a

misapprehension. "Coppolino v. County Board of Appeals of Baltircre

County, 23 Md App. 358, 372, 328 A.2d4 55, 63 (1974). No reascnalbie
persen could conclude that there was any misapprehension in this
case.

The office building at 305 West Chesapeake Ave. does not satist
the Ceprolino test. The Council was fully aware of its existence
and its proximity to the subject property. The Counsel had aiso Deex
apprised of the fact that Towson area workers rent spaces on the
church parking let. The particular uses being made of these

properties were brought to the Council's attention during the 1388
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Comprehensive Map process, but the Council ncnetheless refused o
change thc "5.5% zoning on 307 W. Chesapeake Ave. Such a considered
decision cannot constitute an "error™ under the Zcaing laws.

The special exception for 309 wWest Chesapeake Avenue was not
granted until after the 1988 map process had been coxpleteld. Sucha a
special exception, however, does not prove either errcr or
substantial change in the character of the neighborhood. A law
office is permitted on 309 W. Chesapeake only if the lawyer who
occupies it also uses the property as his or her principal resicence,
and this special exception required « finding that such use is
compatible with those uses permitted as of right in the R.C. zone.
Creswell v. Baltimore Aviation, 257 Md. 712, 719, 264 A.2d 838, 842
(1970).

The Board's decision in this case was not based upon a conclusion
that the Council's decision had been “arbitrary and capricious.™ It
is obviously very difficult to prove that a zoning decision is
arbitrary and capricious rather than “"fairly debatable."™ Anne
Arundel County v. A-Pac, Ltd., 67 Md. App. 122, 126-127, 506 A.2d
671, 673 (1986). It is impossible, however, to prove legal "error"™
when all the material facts nave been brought to the Council's
attention.

This Court agrees with the Board that the Council's refusal to
rezene the subject property was, to say the least, "inapprecpriate.®
This Court is also persuaded that the Board's decision is far more
reasonable than the decision made by the Council. This Court
applauds the Board's valiant effort to achieve a practical solution

to a bitterly contested neighborhcood dispute. There can be no

CASE NO, 20060984

Juree 12,1990 Hon.nlfred L. Brennan. Hearing had. Appellee's Motion to dismiss appeal of
People's Counsel for Baltimore Co.(Paper#5)--DENIED. Appellee's(F&kS Limited Partnersh.p)
Motion to dismiss Appellants(Paper#7)--GRANTED as to Appellant, Southland Hills Improvemen
Assoc. of Baltimore County,Inc., and DENIED as to remaining Appellants

(13) July 16,199 - Appellee's F & S LIMITED PARTNERSHIP, Ancwers to Petiti Appe
) o Cwers itions of .
Exhibits and Request for Hearing, ia. ' D ™

Aug. 2, 1990 Hon. Joseph F. Murphy, Jr. Heering had. Opinion to be filed. .
%) Sept 24, 199U - Memorandum pinion we orce: of Cowrt that the Feb 14, 1990 Order of the

Board of Appeals Ln Case lo }-89-452 (Item 9, Cycle I) be anl tie same is hereby
REVERSED. (JMM, Jr}

(15} Oct 15,1990 - F & 5 LIMITED PARTNERSHIP, “oti i 3
fopeals £4. (57102) lotice of Appeal to the Court of Special H
1 ootober €40h, 1899 Orde. %o Proceed (RLIGE. v ern
_ _ DRV SR e
Oct. 29, 1990 Hon. Joseph F. Murphy, Jr. Hearing had. Employer/Insurer CALHEDK TL &
motion for sumary judgment (p.#t)-Denied. Claimant's motion for summary #324T4 X0 RN TSR
Jjudgment (p.#7)-Denied. S ALY

booxs -

dispute, hcweyer. about whether the Council's decision was or was not

based upon a "misapprehension." Because the Council knew all the

material facts, its refusal to rezcne the subject Property was not

"in errcr,”™ and the Board's rezoning of 307 West Chesapeake Avenue

must therefcre be reversed.

QORDER
For the reasons set forth in the above Memorandum Opinicn, IT

IS THIS g_@gﬁ)_ DAY OF SEPTEMBER, 1990 BY THE CIRCUIT CCURT FOR
BALTIMCRE COUNTY

CRDERED that the February 14, 1990 Order of the Board of Appeals

in Case No. R-89-4539 (Item 9, Cycle I) be and the same is hereby
REVERSED.
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Fa5 LIMITED PARTNERSHIP, BEFORE THE BALTIMORE

Petition for Zoning COUNTY BCARD OF APPEALS

Reclassification Case No. CR-89-45%
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MEMORANDUM OF POINTS AND AUTHOPITIES IN
SUPPORT OF MOTION FOR FROTECTIVE ORDER
AND/OR TO QUASH SUBPCINA DUCES TECUM

THE EVIDENTIARY ASPECT COF TEZ IMMUNITY DOCTRINE
AFFORDS A COUNTY COUNCILMAN A PRIVILEGE TO
REFUSE TO ANSWER ANY FCORM CF DISCOVERY IN A
CIVIL CASFE, INCLUDING A REDCEST FOR A SUBPOL..:,
THE PRODUCTION OF DOCUMENTS, CR COTHERWISE.

Charter Section 304 makes it clear :32¢ the Council has all legisla-

tive powers which it 1is possible for tkhe Crarter to confer on the County's

lawmaking body, and Charter Section i eszasiistes that all actions by

the Council are subject to the Consi.: tios a2 the State's public general

laws.
Charter Section 306 provides, in eiferr, that the County Council

is the elected legislative body of the Coustr, vested with all the law-

making power, including such powers 2as DZ2T¥ srevisusly “have been exer-

cised by the General Assembly of Marrvla=zZ® 2~% which were transferred

to the County on Charter adoption. Thue, the Coomty Council is empowered

to enact local law for the County and 1o rezezl sr amend public local
law previously enacted by the General Aese=tly upon matters covered

by the Express Powers Act, A croncomitazt «f tie power to enact law

THE NECESSARY COROLLARY TO THIS AESOLUTE iMMIXNITY

FROM SUIT IS A PRIVILEGE FROM ARY FORM CF CI

COVERY, INCLUDING A MOTION TO PRODUCE THEE FEFSCONAL

NOTES, MEMORANDA OR OTHER RECORDS FOR ¥FCOREPLSES

OF DELVING INTO A LEGISLATOR'S THOUGHTS CR AUTIOANS.

On the subject of legislative privilege, it is
from the opinipns of this Court: "Maryland law holds 2t *te judicial
branch of government cannot institute an inquiry inte tte mzeives of the

legislature in tie enactment of laws, less the legislature be =cSardinated

to the courts. County Council v. District Land, 274 Md. £51, 734 (1374]).

Zoning decisions which are made during a comprekbensive Tezoning process

are strongly presumed to be correct. When a County Counzil ezgzges in

the iegislative function of comprehensive rezoning, it ezeTcises what has -

been dJdescribed as its "plenary® legislative power. That power is hroead
and is limited only by the constitutional restriction that tke Coz=cil's
action bears a substantial relationship to the public health, cozmfcrt, order

and safety, convenience and general welfare, Stump v. Grapd Lcdge, 45

Md. App. 263, 269 (1980). Accord, 5 McQuillin, The Law of Muricizzl

Corporations, Sections 16.90 and 16.91 at pp. 266-273 (3rd Ed. 1681} ...*

Lindberg, et al v. Baltimore County, Md., Baltimore County Cirgiit Court

Case No. 9/245/85 - CG-1210, incorporated into Frank Lindberg, et 2l w.

Baltimore County, et al, No., 700, Sept. Term 1986, Unreported in tke

Court of Special Appeals, Jan. 21, 1987 (attached hereto}.
In addition absolute immunity has been extended to public officials

exercising the legislative function in the following instances: Suprecme CTourt

of Virginia v. Consumers Union, 446 U.5. 719 (1980) (state supreme court

justices acting in a legislative capacity); Lake County Estates, Inc. wv.

Tahoe Regional Planning Agency, 440 U.S. 391 (1979) (members of a bi-state

-

previously reposing in the General Assembly, and now transferrsd to e

County Councll; is the privilege of speech and debate reievant to legisla-

_ tive proceedings. .The Maryland Declaration of Rights states, *That freedom

of speech an.d debate, or proceedings in the Legislature, ought not to
be impeached in any Court of Judicature.'. DR Article 10, °“Freedom of
speech and debate and proceedings in leg!slature.'

State Constitution Article III, Section 18, relterates the protection
afforded by DR Article 10 against inquiry into the commniuuvé pProcesses
of the legislative branch: "No Senator or Delegate skail be liadle in

any civil action or criminal prosecution, whatever, for words spoken in

debate " The purpose of this privilege is to afford protectiom to the .

integrity‘ of the legislative process by insuring the independence of ":.di-
vidual legislators an' reinforcing the separation of powers emboﬁied‘ in
a tripartite form of government; moreover, it is desigoned to prevent
intimidation by the executive and accountabllity before a possidly ho#:ile

judiclary. Blondes v, State, 16 Md., App. 165, 294 A.2d &51 (1572},

Further, the legislative privilege should be construed ia parl =miteriaz

with Article 1, Section & of the federal Constitution. Blondes v, State,

supra.
Elaborating on the legislative privilege, Corwin, for the Congres-

sional Legislative Reference Service, Library of Congress, in The Coostitu-

tion of the United States - Analyses and Interpretation, states:

*The protection of this clause is not limited to words
spoken in debate, but is applicable to writien reports,
to resolutions offered, to the act of voting and o 211
things generally done in a session of the House by ome
of its members in relation to the business btelfoze i1,
In Kilbourn v. Thompson, the Supreme Court gusied
with approval the {ollowing excerpt f{rom the piniom
of Chief Justice Parsons in the Early Massachusetis

regional agency acting in a legislative capacity); Stump v. Sparkman, 343

U.5. 349 (1978), and Tenney v. Brandhove, 341 U,S5, 36T {19%1) {state

legislator). Moreover, the clear trend of law is that local cfficials acti=ng

in a legislative capacit, have absolute immunity; accord, see Eruce -,

Riddle, 63! F.2d 272 (4th Circ. 1980} {county councilors); Gorman Towers,
L]

Inc. v. Bogoslansky, 626 F.2d 607 (8t! Circ. 1980) (city directors)s

Latino Political Action Committee v, City of Boston, 58l F. Supp. 478§,

(D. Mass., 1984) {city councilors); Fralin & Waldron, Inc, w. Coumty of

Henrico, 474 F. Supp. 1315 (D. Va,., 1979) (county supervisors and pilanming

commission); Kent Island Joint Venture v, Smith, 452 F. Supp. 453 {D.

Md. 1978) (county commissioners); Ligon v. State of Md., 44B F. Supp.

935 (D. Md. 1977) (local legisiators]}.

In Lieon v. State of Maryland, supra (downzoning {rom 1light irdes-

trial to rural residential during the 1971 Montgomery County comprebexsive
process did not amount to a taking or denial of due process:; see izlso

County Council v. District Land Corp., supra) plaintiffs sought to impcse

personal liability on council members for a downzoning which the Maryland

Court of appeals found constitutionally wvalld {see District Lland, sTprz)

contending that Council's actions violated rights assured under 42 U.5.T.,
Section 1983, Speaking through Judge Blair, the District court for tke
District of Maryland held that 1local legislators are immune from any
judicial deterrent whatever to the uninhibited discharge of their Jawful
legislative duty not obwviously on account of their private indulgence, but
for the public good, A successful attempt to cellaterally impugn tte
Council's motives would subordinate the role of the legislative branch

in contravention of our form of pgovernment, Tenny v. Brandhove, 341

u.s. 377, 71 S.Ct. 783, 95 L.Ed. 1103, 1024 (1953) (the protection of

of Coffin v. Co!fin, giving a broad scope to the immunity
of legislatorst 'These privileges are thus secured, noct
with the intentlon of protecting the members against
prosecutions for thelr own benefit, but to support the
rights of the people, by enabling their representatives
to execute the functions of their office without fear of
prosecutions, ¢ivil or criminal, I, therefore, think that
the article ought not to be construed strictly, but liber-
ally, that the full design of it may be answered, I will
not confine it to delivering an opinion, uttering a speech,
or haranguing in debate, but will extend it to the giving
of a vote, to the making of a written report, and to every
other act resulting from the nature and in the execution
of the office.'®* (Emphasis supplied,) P. 99 (1952 Ed.)
. citing, inter-aiia, Kilbourn v. Thompson, 103 U.S. 1&8
" {1881), and Coffin v. Coffin, 4 Mass, 01 {1808).

Stated otherwlise, the privilege protects against inquiry iato acts
which occur in the regular course of the legislative process and into the

motivation for those acts., Blondes v. State, supra., Admittedly, a legisla-

tor may do something in the course of his legislative tenure wkich does

not render the act a !eglalatlvé one; however, where, as here, the act

relates to the due functloning of the legislative process, the privilege

will apply. United States v. Mandel, 415 F. Supp. 1025 (D. Md., 1978},

aff'd 602 F.2d 653 (4th Circ,), rehearing en baznc denied, 603 F.2d 1076
{4th Circ. 19'.;l). Obviously, the *due functioning of the legislative pro-
cess® would include the making, keeping or maintalning of any paper com—
munications, memorandums, handwritten notes, desk pads, summaries and
other writings and Instruments relative to the plenary act of legislative
downzoning and personal opinions of a Councilman on any item of legisla-

tion, Accord, Stump v, Grand Lodge, 45 Md, App. 263, 412 A.2d 1305

{1980), This privilege also extends to a holographic note, wmemorandum
or record made by a Councilman's aide for the use of the Councilman.
Stated otherwise, the evidentiary aspect of the immunity doét:ine affords

a County Councilman a privilege to refuse to answer any form of discovery

speech or debate clause Is not limited to words spoken in debate, bLut
is applicable to written reports, to resolutions offered, to the sct of
voting and io all things generally done Iin a session of the House by one
of its members in relation to the business before it; Legislative Relerence

Service, Constitution of the United States of America, pp. 99, 100 clting

L]

Coffin v. Coffin, 4 Mass, 01 [1808]). In Ligon, suprn.- it was observed

that at a very early time, the Supreme Court in Fletcher v. Peck, &

Cranch (10 U.S.) 87, 130, 3 L_Ed. 162 (1810) held that it was not coosonant
with our scheme of government for a court to InqQuire into the :noilves
of legislaturs, In Ligon, municipal legislators were absolutely jimoune
from damages when acting under color of State law for actions ‘uken within

the scope of their valid legislative authority; see also Athanson v, Grasso.‘:

411 F. Supp. 1153, 1160 (D. Cona., 1976).

Discussing the doctrine of legislative immunity, the U.S. District

Court for the District of Maryland, in United States v. Mandel, €15 F.

1]
Supp. 1025 (1976) (J. Murray) (indictment which managed to allege pro-

scribed conduct beyond the pale of any legislative privilege), referred

to the congressional speech and debate clause (Article 1, Section & of

the United States Constitution, “for any speech or debate in either House

[Senators or Representatives] sﬁall not be questioned in any other place.®

The Court alsc referred to the analogous provision in the Maryland Consti-
tution found in Article 10 of the Maryland Declaration of Rights which,

in fact, predates the federal provision; accord, Niles, Maryland Constitu-

ilonal Law, %*[Article X] corresponds with the provision in Sectica 6 of
Article 1 of the Federal Constitution that ‘for any speech or debate in
either House, they (i.e., Senators and Representatives)} shall not be ques-

tioned in any other place' and although slightly different in language has

in a civil case, iIncluding a request for the production of documents

Subpoena Duci:s Tecum. Accord, see County Council for Montg. Co.

District Land Corp., 294 Md. 691, 337 A.2d 712 (1975); and Blondes

State, supra.

The au\ho;lties support the County's pcsition as to the protection
afforded by the immunity doctr_lne as to legislative conduci, Iinciuding
the keeping and ‘malntaining of personal notes, memoranda or other type
of record made or taken within the sphere of legitimate legislative activ-
ity. Indeed, such conduct, including personal note-taking and keeping,
is as legislation itself and inguiry is prohiblted Inte those thing; said
or done in the performance of official legislative duties and the motivation

for those acts. United States v, Brewster, 408 U.S, 501, 92 S5.Ct., 2513},

36 L.Ed.2d 507 (1972); Blondes v, State, supra,

Although it has been held that FRCP 34, the analogius rule to
Md., Rule 2-422 {derived f{rom former Rule 419 and FRCP 34) should be
liberally construed, the general rule of Iliberal discovery applying ‘%o
documents and other types of discovery should not be applied inflexibly

where, as here, there iz a valid claim of privilege, Lever Bros. Co.

v. Proctor and Gamble Mfg, Co., 38 F. Supp. 680 (D. Md., 194l); see

alsp Wright, Federal Courts, Section 87, "Production of Documents® (Rule
34, the analogous rule ia federal practice, permits inspection where rele-
vant to subject matter and not privileged].
2A. LEGISLATIVE INMUNITY OPERATES IN CIVIL PROCEEDINGS
TO PREVENT INQUIRY INTO LEGISLATIVE ACTS OR MOTI-
VATION FQOR THOSE ACTS: IT PRECLUDES ANY SHOWING
OF HOW A LOCAL LEGISLATOR VOTED, ACTED, OR DECIDED

ON MATTERS WITHIN THE SPHERE OF LEGITIMATE LEGISLA-
TIVE ACTIVITY.

practically the same meanirg," pp. 13, 22; see also p. 143 (Article 111,
Section 18, is analogous to Section 6 of Article 1 of the Federal Constitu-
tion). Citing the doctrine of legislative immunity pred.icated on the speech
and debate clauses in the United States and Maryland Constitutions, the

U.S. District Court in U.S5. v. Mande], supra, held that legislative immuo-

nity operates In clvil proceedings to prevent Inquiry fnto legislative acts
or the motivation for those acts: it precludes any showing of how a local
legislator voted, acted, or decided on matters within the sphere of legiti-
mate legislative activity; Tenney v. Brandhove, 341 U.S. 367, 372, 71

r

S.Ct. 783, 786, 95 L, Ed. 1019, 102¢ (1951); United States v, Brewster,

408 U.S. 581, 92 S.Ct, 7531, 33 L.Ed.2ad 507 (1972). The evidentiary _.v:

aspect oi' the doctrine of legislative Immunity affords legislators a privilege
to refuse to answer any questions concerning thelr Iegislative acts in any
proceeding outside of the legislature, U.S. Constitution, Article 1, Sec-
tion &; Maryland Constitutions. The necessary corollary te this absolute_-
immunity f{rom suit is a privilege from any form of discovery, Including

a motion to produce documents for purposes of delving into a leglslator's

thought processes, motivations, and deliberations regarding either Council

Bills 139-84 & 150-88 or any other item of legislation; see Searington Corp,

v. Inc, Village of North Hills, 575 F. Supp. 1295, 1298 {(E. D, N.¥, 1981)

citing United States v. Mandel, 415 F, Supp. 1025, 1027-1030 (D. Md..i176);

see also Article XI-A, Sections 2 and 3, Md. Constitution, Article 2Z5A,
Section 5(X), Md. Annotated Code, 1957, and Charter Sections 304 and
306,

Citing Maryland Declzration of Rights, Article 10, and Md. Constitu-

tion, Article III, Section 18, the Maryland Court of Appeals (Culef Judge




